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EDITORIAL NOTES 


BECAUSE OF the absence of the Editor during July and August this num- 
ber of the JouRNAL is a double number, dated for both months. Inasmuch 
as these are the vacation months for attorneys as well as other profes- 
sional folks it can make little difference to our readers. In fact they are 
advantaged, as, in anticipation of the usual dearth of legal cases at this 
time of the year, we have secured some fine articles specially written for 
this double-number, as will appear on succeeding pages. It also gives us 
room for the full addresses of Mr. Rosenberg and Chief Justice Von 
Moschzisker (of Pennsylvania) at the State Bar meeting in June. We 
should like to comment at some length on all these articles and addresses 
but this must be deferred; yet we are glad to say now that Dr. Bergen’s 
article on the Electoral Commission fight of 1876 and Mr. Satterthwaite’s 
views on the Primary law, are so full of careful thought that we trust 
both these communications will be read closely and pondered over. It 
might be the election of next Fall will lend special interest to what was 
done in 1876 (though we trust not), but we do feel certain that Mr. 
Satterthwaite’s ideas on the incapacity of independent voters to participate 
in party primaries raises a question of profound importance. Our col- 
umns are wide open for an equally good article—if such can be writ- 
ten—upon the other side. 





Congress adjourned after we went to press for our June issue. Two 
great and one or more small political conventions have been held since, 
and, more or less, have excited great interest on the part of all intelligent 
and patriotic citizens. This JourNAL has no partisan side to take in 
politics ; the newspapers are sufficiently full of debates of that class. But 
we are clear that no convention of any recognized party, or of indepen- 
dents, can be found to declare that Congress was right on certain great 
problems that came before it, and that President Coolidge was wrong. 
The voice of the people has been united on that point. Then, what is 
to be done about it? Except for politics, pure and simple, or, rather, 
impure and not exactly simple, we know what would happen as to the 
lower House at Washington. Not a man who voted against the important 
vetoes of the President would be returned next Fall. Then, what of the 
Senate? Unfortunately Senators can be reached only once in five years 
and not as directly as the Representatives. But as opportunity occurs the 
marked ones should be left to return to private life, and a great popular 
movement in every State should lead toward the sending of a higher class 
to the Senate than has been there for a pretty long period of time. If 
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there are any real statesmen in America with a world-wide vision, this is 
the peculiarly befitting time to give them a place in what once was the 
most influential office in this country. The nation never before needed 
really great men at the helm more than now. If such are not to be had, at 
the least we might select men for Congress who know what the best 
public sentiment of the country is as to the World Court, the League of 
Nations, Pension bills, the proper treatment of a friendly nation like the 
Japanese, Budget bills, “Pork Barrel” measures, and everything relating 
to higher and more moral statesmanship. 





It is to be hoped that the Bar of New Jersey fully appreciates the 
importance of defeating the attempt now being made to deprive the Judges 
of the United States Courts of the power to instruct the juries in the 
trial of issues on the law and to advise them as heretofore on the facts. 
A bill has passed the United States Senate which makes it “reversible 
error” for a Federal Judge in any jury trial to express his opinion as to 
the credibility of witnesses or the weight of evidence, and it further pro- 
vides that the Judge shall deliver his charge to the jury in writing, and 
shall do so before the argument of counsel! This bill, as passed in the 
Senate, was favorably reported by the Judiciary Committee of the House 
without public hearings (Sen. Bill 624; House Bill 3260). There are 
many States wherein it is not understood that such a restriction on the 
power of the Court is not a trial by jury at common law within the guar- 
anty of the Seventh Amendment to the Constitution, and in those States 
a rule of practice has been adopted not unlike that proposed in this bill. 
The danger of the situation is appreciated by the Committee on Jurispru- 
dence and Law Reform of the American Bar Association. The Chairman 
and Vice-Chairman of that Association, Mr. Everett P. Wheeler and 
Mr. William L. Ransom, have published in the Association’s “Journal” 
for May, and forwarded to members of the local Councils and others a 
vigorous letter declaring that the bill is part and parcel of a vicious plan 
to destroy the powers and independence of the Federal Judiciary and 
to invade its constitutional prerogatives. They refer to the opinion of 
Justice Gray in Capital Traction Co. v. Hof, 174 U. S. 1, 13-14, where 
it was held that the trial by jury guaranteed by the Seventh Amendment 
to litigants in the United States Courts is not merely a jury of twelve men, 
a trial before an officer vested with an authority, but is “a trial by a jury 
of men in the presence and under the superintendence of a Judge empow- 
ered to instruct them on the law and to advise them on the facts.” They 
also quoted from this same opinion the words of Lord Hale in his “His- 
tory of the Common Law,” Chap. 12. This attempt to weaken the power 
of the Federal Courts, if successful, may have the ultimate purpose 
and effect of similar legislation against the State Courts. 





“The Effort to Curb the Power of the Courts” was the title of the 
address, delivered by Chief Justice Van Moschzisker at the last meet- 
ing of the New Jersey State Bar Association. He stated therein very 
plainly that the same principles applied to the trial by jury in the State 
Courts as in the Courts of the United States, and vice versa. His argu- 
ment involved a careful study of the subject and was both interesting 
and convincing. We are glad to be able to print in this issue nearly the 
whole of the Chief Justice’s address. 
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One of the really important cases in the Court of Errors and Appeals 
was disposed of on May 19th, being that of the Passaic Consolidated 
Water Company and the cities of Montclair and Bayonne against the 
Public Utilities Commission. In that case the Errors Court, as did the 
Supreme Court last fall, affirmed the orders of the Commission grant- 
ing increases in the rates to be charged by the Company, which is made 
up of the Acquackanonk, East Jersey, Kearny, Montclair and Passaic 
companies. The decision does not affect Montclair, for the reason that 
since the legal proceedings were started the town has purchased the water 
company’s distribution system and is buying water from Newark. At 
the start three writs of certiorari were obtained in the Supreme Court to 
review the Board’s order by the Companies, Bayonne and Montclair, 
which resulted in the Supreme Court decision upholding the Board. 
From this decision the two municipalities and the Water Company ap- 
pealed to the Court of Errors. Ownership and operation of the water 
companies being so intertwined and jointly owned, the Utilities Board 
determined the valuation of the properties in the aggregate and the rates 
to be charged upon the cost of supplying the various communities served. 
The Board fixed a valuation on the properties of $11,500,000 for rate- 
making purposes and the sum of $900,000 the return which would approx- 
imate eight per cent., and included the item of Federal income tax. The 
Companies contended that the evidence showed the properties to be worth 
not less than $13,000,000. By the Companies’ appeal reversal was sought 
on the ground that the Board failedito consider the item of Federal income 
tax as an operating deduction and that the Board’s valuation was inade- 
quate. Bayonne argued that the valuation by the Board was too high; 
that the rate of return was excessive, particularly because of a contract 
executed between Bayonne and one of the Water Companies, and that 
the Board’s schedule increased Bayonne’s rate by 300 per cent. Mont- 
clair argued that the valuation and rate of return were excessive. 





The same Court at the same time, in State v. Kisik et al., where 
defendants were convicted below of obtaining money under false pre- 
tenses, passed on the old question of instructions to the jury concerning 
the failure of a defendant to testify in his own behalf. Chancellor Walker 
prepared the opinion of the Court, sustaining the Supreme Court on var- 
ious other points, but not on the one point as to failure to testify. The 
trial Judge had told the jury it could place such importance on the fail- 
ure to testify as it saw fit. The Chancellor said: 

“The trial Judge had a right to call attention to the fact that the 
defendants did not testify in their own behalf, and to say to the jury that 
they might give the fact consideration. The trouble is that the trial Judge 
went much further and said that the jury could place such importance on 
the fact as they saw fit, which was erroneous. It is true, as contended 
for by defendants, that the jury were limited in the consideration of this 
circumstance. And they were limited to attributing to it a strong pre- 
sumption of guilt only—not an unlimited presumption which might have 
attributed guilt to that fact alone. . . . A defendant in a criminal 
case is entitled to have the jury consider all the facts in evidence, even if 
he does not deny by his own oath such facts as criminate or tend to 
criminate him. And he is entitled to the presumption of innocence unless 
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and until the jury agrees on a verdict of guilty upon a consideration of all 
the evidence.” 

That this is the law of this State is settled, and it is founded on cer- 
tain old principles. But we have never felt that all the “old principles” 
are correct. An innocent man will surely always hasten to declare his 
innocence unless he is not sane. Can we really conceive of a case where 
a man is on trial for a crime which he did not commit and then refused 
to declare to a jury that he was innocent? 





Judge Newman, of the Ocean Courts, has sized up well those boot- 
leggers, so numerous along the coast, who, when caught and sentenced, 
ask to have the terms such that they can pay in instalments. Recently he 
said in open Court: 

“It is a singular thing that these men will continue in this business 
with its large risks and attendant possibilities of long imprisonment when 
there seems to be so little financial gain attached. Every person who 
is convicted and sentenced pleads with me for time, saying they have no 
money. I notice, however, when there is a choice of going to jail for a 
considerable period for the non-payment of the fine the convicted person 
always finds the money somewhere. I am greatly opposed to the pay- 
ment of fines on the instalment plan. Fines are imposed for punishment, 
and when we permit the fine to be paid in instalments, in too many 
cases the illegal seller goes out and earns his fine in his illicit trade and 
turns it over to the Court.” 





We have never yet seen a good reason given why there should not 
be publicity by the Court of Pardons of the basis, and who the applying 
or recommending parties are in the cases, of persons pardoned or paroled 
after serving a portion of their terms in the State Prison. The public 
often feels it ought to know the facts, especially in the more notorious 
cases. We do not at all reflect upon the Court’s good faith in any of 
these cases, but we do believe the law-abiding citizens of the State would 
feel a good deal better if they knew just why A. B. or C. D., etc., is 
selected to be paroled or pardoned. Sometimes it is stated that Judges 
and Prosecutors recommend it and give a reason. Of course such are not 
ashamed of the fact. At other times it is stated in the press that both the 
convicting Judge and Prosecutor see no reason! why the committing Court’s 
judgment should be interfered with; in such case why not have light upon 
why their views are overruled? 





That “Deadly Weapons’ Act,” which is not in the Laws of 1924 as 
it was passed by both branches of the Legislature, shows how important 
it is for the originator of a bill or amenders of it, to watch the final copy 
as it reaches the Governor’s hands, to see if all the amendments are 
incorporated in it. The Act in question had a score or more of amend- 
ments passed by the action of Senator Case, and passed by both Houses. 
Naturally he expected to find, when the amended law was printed as 
Chapter 137, that his amendments, duly passed by both Houses, were 
there. On the contrary it gave no signs - the amendments, which seem 


not to have been placed in the measure as it reached the Governor. The 
amendments were separately printed, but the whole bill with the amend- 
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ments was not reprinted, and the Governor saw only the original certified 
bill. The Governor was not to blame; Senator Case was not. Some- 
body, however, was. The question then arises, is the law a valid one? 
Certainly it is unless the matter goes to the Court and is declared invalid. 
Probably the same thing has not often occurred, but it might occur in a 
matter of much greater importance. 





PENDING ATTACKS ON POWER OF COURTS TO REVIEW THE CON- 
STITUTIONALITY OF LEGISLATION.’ 


When the invitation from your President to address the New Jersey 
State Bar Association came, it struck me that no subject was more impor- 
tant for discussion at this time than the pending proposals to limit the 
power of our Courts to pass on the constitutionality of legislation. 

While the four concrete suggestions which I shall treat of in this 
paper refer in terms to the Supreme Court of the United States alone, yet, 
if any one of them should be adopted, it will no doubt prove the fore- 
runner of similar proposals for all our Courts of appeal; hence they 
may fairly be looked on as general propositions for a change in the Amer- 
ican system of judicial review, and that is why I refer to them as pro- 
posals to limit the power of our Courts to pass on the constitutionality of 
legislation. 

In considering the present system, it is important to keep in mind 
that constitutional questions usually appear, in a judicial sense, not by 
looking at a statute in an abstract or academic manner, to ascertain 
whether it agrees or conflicts with the fundamental law, but when, in 
some real affair of life, it becomes necessary to apply actual legislation to 
circumstances affecting a given individual or situation—that is to say, 
where one litigant claims a right or privilege under an Act of the Legis- 
lature, and his opponent contends that the Act in question conflicts with a 
right or privilege given to him by the Constitution, in such instances, the 
Courts examine both the Constitution and the legislation, in order to 
determine their respective meanings, and unless ordained otherwise by 
the Legislature itself, through some particular law like the Declaratory 
Judgment Acts—it is only in this incidental way that statutes are judicially 
found to be unconstitutional. 

The principle is now well established that no person can attack legis- 
lation as unconstitutional unless the statute in question actually affects him 
in the particular transaction under investigation; and, when such an 
attack is properly made, should the Court find the legislation to conflict 
with the Constitution, it does not, theoretically, annul the Act, invalidate it, 
or set it aside, but simply ascertains the fact of the conflict, and, if the 
difference is material and irreconcilable, since the Constitution must pre- 
vail as the superior rule of action, the statute, or its challenged part, 
necessarily falls of its own weight, at least as applicable to that case. 
Under such circumstances the judicial announcement of invalidity serves 
as formal binding notice, which in practice is understood to rule all similar 
states of fact, and is generally accepted as disposing of the legislation at 
issue for all future purposes within the scope of the decision; though, 


"Address before the New Jersey State Bar Association, June 7, 1924, by Chief 
Justice Robert Von Moschzisker, of Pennsylvania. 
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as you know, constitutional decisions are frequently confined within the 
narrow limits of determining simply that the Act in controversy is invalid 
as it is attempted to be applied to the particular facts before the Court. 

Now that we have recalled the nature of the function exercised by the 
Judiciary in passing on the constitutionality of legislation, we may turn 
our attention to the recent proposals for its limitation, pausing for a 
moment to notice that propositions to control the manner of arriving at 
decisions by the Federal Supreme Court are by no means novel in Ameri- 
can history. 

About 1821 there was a movement to constitute the Senate an appel- 
late tribunal above the Court; in December, 1823, a bill was proposed 
requiring a unanimous opinion to decide cases involving the validity of 
State or National Statutes; in the following March, a Senate bill was 
reported from committee requiring five out of the seven Judges, the num- 
ber that then composed the Court, to invalidate a State enactment; again, 
in 1866, another bill appeared, requiring the full Court to concur in judg- 
ments invalidating legislation; and in 1867 there was a suggestion call- 
ing for concurrence of two-thirds of the Judges. All of these proposals 
failed of enactment, and, to-day, we have a new crop of the same sort 
of suggestions. 

One Senator has introduced an amendment which, in effect, permits 
a change by Congress in the fundamental law to stand whenever, on 
reconsideration of legislation previously passed, that body disagrees with 
the Supreme Court concerning the meaning of the Constitution as applied 
to the legislation in question. Briefly, the amendment is this: No Federal 
Judge, in tribunals below the highest Court, shall have power to declare 
an Act of Congress unconstitutional; and, when such an Act is declared 
unconstitutional by the Supreme Court, if again passed by Congress, it 
becomes the law of the land, thus overruling the prior judicial finding 
of conflict with the organic law. In other words, the effort is to make 
Congress supreme in deciding the meaning of the Constitution, so far as 
legislation is concerned. 

The actual effect of such a rule will be to give binding force to leg- 
islation, even though the objects sought to be obtained are forbidden by 
the Constitution; for, if the proposed amendment is adopted, there will 
be no power that may say the final action of the Legislature is not in 
accord with the organic law. 

If the legally enforceable meaning of all provisions in the Constitu- 
tion is to be subject to the decision of the legislative department as con- 
clusive, it is plain to be seen that our entire judicial system will exist only 
so long as the Legislature shall not choose to abolish it; moreover, the 
rights and powers of the President and other executive officers may be 
abolished or altered at the will of an unrestrained Legislature. All dis- 
tinctions in authority between our three departments of government, and, 
if Congress pleases, between local and national government, can be swept 
away. An act which was lawful when committed can be constituted a 
crime by legislation after the fact, or a man can be subjected to trial 
more than once for the same offense, despite a former acquittal. In 
short, under this proposed amendment, any part of the Constitution can 
be changed or set aside by Act of Congress, if the requisite legislation 
be passed a second time by the required vote. 
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Among other things, the Constitution guarantees religious freedom. 
Should Congress pass an Act, in effect giving to one religious sect recog- 
nition denied to another, or taking from one sect liberties enjoyed by 
another, of course the Courts would refuse to enforce it, because a viola- 
tion of the fundamental law. Under the proposed amendment, however, 
if Congress again passed the Act, the Courts would be rendered power- 
less, and religious freedom for all the people would be gone. The right 
to trial by jury, to own property, and other similar rights which we 
now take for granted, because guaranteed by the Constitution, might, 
it is perfectly possible to conceive, be pared down, or denied to particular 
classes who happened to be unpopular at times of agitation; and, if this 
amendment is adopted, the Courts will be without power to protect them. 

It is not to be supposed that, given free rein, the Legislatures would 
entirely disregard the Constitution. On the contrary, we may reasonably 
believe that, in ordinary times, the effort would be to abide by the limi- 
tations of the organic law; but, in seasons when passionate or thought- 
less public feeling has been aroused for some particular object, a Legis- 
lature, or Congress, elected on or affected by that cry, would in all prob- 
ability respond to the call, even though the judicial department had 
expressed the opinion that the object sought to be accomplished was in 
conflict with the Constitution. 

The danger is that, with the quick and impulsive, decide-in-haste- 
and-repent-at-leisure, American national temperament, such a scheme as 
now advocated might slip through without an understanding that it 
really means the abolition of the written Constitution as a shield to pro- 
tect the stay-at-home, property-owning, peace-loving, substantial citizen 
against the momentary passions, beliefs, or desires of those seeking to 
accomplish some object forbidden by the fundamental law. For instance, 
the Federal Constitution provides that persons accused of crime have the 
right to be tried in the State where the offense was committed. It is not 
hard to imagine a condition of affairs where, in one part of the country, 
public sentiment might make the conviction of those accused of offenses 
against a certain national law easy, while it might be quite the reverse 
in other sections. Suppose, under these conditions, Congress passed, and, 
when judicially overruled, repassed a law to the effect that those accused 
of the particular offense in question should be tried at some central point. 
If this course of defying the Constitution in response to public sentiment 
were successfully pursued in one instance it probably would be in others ; 
and, very soon, for all practical purposes, we would cease to live under a 
constitutional government, or perhaps, in some localities, under a republi- 
can form of government, which is expressly guaranteed by the Consti- 
tution to “every State.” 

In short, according to the amendment we are now considering, all the 
rights which the States refused to delegate to the Federal government 
could be transferred to it by ultimate Act of Congress. Freedom of speech, 
of the press, of our homes from intrusion by those in authority without a 
search warrant duly obtained, and many other such rights, also, would, 
at times, be in danger from an unrestricted Legislature, notwithstanding 
the protection supposed to be afforded by the Constitution. 

If it be said that dangers such as those suggested are bound to exist 
under any system, the answer is that experience has shown the contrary ; 
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and the fact that, under our present system, the Judiciary have been able 
to stand firmly and persistently for the maintenance of the Constitution, 
generally with public approval, is due, no doubt, to the following causes : 
The Courts consist of men appointed for life or elected for long terms, 
who are learned in the law and, on the average, traditionally conservative 
in thought, and who do not feel themselves licensed by the people to carry 
out the wishes of the moment. Then, the system affords its own guar- 
antees against abuse. A judicial decision on a constitutional point, owing 
to the right of appeal from one tribunal to another, is usually considered 
by several separate and distinct Courts, consisting of many Judges, before 
it finally passes into the law; and, under present methods, before any 
possible departure from constitutional requirements can become law, it 
must ordinarily be concurred in by all branches of our government; that 
is to say, the statute must be enacted by the Legislature, approved by the 
Executive, and, if attacked, affirmed by the Court. Since such concur- 
rence is not likely to be obtained from legislation which conflicts with the 
organic law, the Constitution is thus amply protected from governmental 
abuse of power. In cases out of the ordinary, where an Executive vetoes 
a bill as unconstitutional, and, being passed over his veto, it is subsequently 
sustained by the Courts, the constitutional validity of the Act is con- 
curred in by at least two departments of the government, the legislative 
and the judicial, acting with the benefit of the Executive’s views. 

Thus we see that, under the existing system, it usually takes action 
by all three branches of the government to make into law legislation at- 
tacked as unconstitutional, and this can never be done without the concur- 
rence of both the law-making and law-construing departments. Where a 
difference of opinion as to the organic validity of a particular piece of 
legislation is shown by the refusal of the Courts to follow it, the law- 
makers, if they conceive the interests of the public demand the legislation 
in question, can always, and of their own accord, set going the wheels to 
bring about an amendment of the Constitution, which will either of itself 
achieve the desired end, or permit opposite legislation; and, if there is a 
real demand, recent occurrences have shown that the road to such relief is 
not an over-difficult one to travel. 

To all the points just stated, the other side will say: We are not in- 
terested in Acts sustained ; what concerns us are those not sustained ; our 
complaint is that, as to the latter class, the judicial department can over- 
rule both of the other departments, and since Judges, like legislators, are 
human, they may make mistakes, or even abuse their power. Granting 
the last statement, as of course we have to, yet every system of govern- 
ment must be administered by man, and the Judiciary,—the agency select- 
ed by common consent to ascertain and administer the law,—s better fitted 
for such work than any other available. 

Let us see, in a general way, how well, in fact, the Judiciary has per- 
formed its work. 

Structurally, the judicial branch is the weakest of the three depart- 
ments of government, because it must depend for financial support and 
for actual physical power to enforce its mandates on such aid as may be 
furnished to it by the other two departments. Yet, despite these obstacles, 
the Courts, because of the confidence they command, have come to occupy 
a powerful position in our scheme of government, which bears witness to 
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a proper administration, on the whole, of the high powers entrusted to 
them. If they had failed to win such confidence, history would not record 
the steady growth in power and prestige of our Judiciary, but quite an- 
other story. 

That, up to date, the Judges have not abused their power in the field 
under discussion, I think is made manifest by statistics. For example, 
during the period of its existence, the United States Supreme Court has 
held unconstitutional only 49 Acts of Congress, about 310 Acts of State 
Legislatures, and some 42 municipal ordinances. When we take into ac- 
count the fact that only the most vulnerable of such measures are brought 
for final judgment before the Court of ultimate appeal, it may be seen 
that these figures are not high; on the contrary, they seem to me sur- 
prisingly low. 

While, apparently, the time which has elapsed since our first half- 
century of national existence, when compared with the earlier period, 
shows a considerable increase of Acts declared unconstitutional, yet this is 
readily accounted for by the increase in legislation, brought about by the 
enormous changes in the physical, industrial, economic and social condi- 
tions of life. The growth of legislation, and the coming of modern fa- 
cilities of travel and communication, of course had the effect of augment- 
ing appeals in general, and thus raising the total of cases involving con- 
stitutional questions. For example, Solicitor General Beck tells us that, 
during Chief Justice Marshall’s career of 35 years on the Bench, he filed 
only 528 opinions, including dissents, less than 15 a year; whereas the 
present Chief Justice of Pennsylvania writes about six times that many 
each year. This shows the difference in the times. The Solicitor General, 
in a most interesting address recently delivered before the Law Academy 
of Philadelphia, states: Prior to 1825 the Federal Supreme Court dis- 
posed of an average of 24 cases a year ; from 1826 to 1830, the average was 
58; and from 1846 to 1850, only 71. Compare this with the annual aver- 
age of the last five years, which is over 1,000 cases! The Court, to-day, 
does twenty times the work it did in Marshall’s day, and, it may be added, 
its problems are tenfold more complex. Nearly 800 cases have arisen un-- 
der the Fourteenth Amendment, and over 200 cases under the commerce 
clause, during the last 30 years; the Solicitor General thinks it is proba- 
bly a conservative estimate to say that, in this period, over 1,500 cases in- 
volving an interpretation of the Constitution have been argued, in which 
the questions were of substance. 

Considering how very meagre was the total of cases heard by the 
Judiciary in the period which marked the beginning of our history, I ven- 
ture to say that, although the number of Acts then declared unconstitu- 
tional was few, it represented, nevertheless, an exercise of the power with 
proportionately as great frequency as in the later and present periods, 
with their endless mass of litigation. However this may be, I think you 
will agree that the figures indicate no tendency of recent years to abuse 
the power of judicial review reposéd in our Courts, and no justifiable 
call for the amendment we have thus far considered, which, in effect, pro- 
poses a transfer of that power from the Courts to the halls of the Legisla- 
tures. 

Another United States Senator, while willing to allow the power of 
review to remain with the Courts, wants to regulate it. He suggests an 
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Act of Congress providing that at least seven out of the nine members of 
the Federal Supreme Court must agree before a Federal statute is declared 
unconstitutional, which means that, if six of the Judges are convinced 
beyond doubt a particular piece of legislation breaches the very letter of 
the fundamental law, and three are unwilling to say so, the judgment or 
attitude of the three shall prevail; in others words, that we shail substitute 
minority for majority rule. 

Let us examine some actual cases to see how the suggested rule might 
have worked, had it been in force when they were determined. The 
Constitution declares that “no person” shall be held in answer for an 
infamous crime, unless on a presentment of indictment by a grand jury, 
or be deprived of life, liberty, or property without due process of law, 
and that “in all criminal prosecutions, the accused shall enjoy the right to 
a speedy and public trial by an impartial jury of the State and district 
wherein the crime shall have been committed.” Notwithstanding these 
plain guarantees to all persons in this country, a Federal statute was 
passed which provided that certain breaches of the immigration laws, 
by a special class of foreigners, should be tried summarily before execu- 
tive officers, and, if the accused were found guilty, he should be “impris- 
oned at hard labor for a period not exceeding one year, and thereafter 
removed from the United States.” The Supreme Court held (Wong 
Wing v. United States, 163 U. S. 228, 16 Sup. Ct. 977, 41 L. Ed. 140) 
the statute unconstitutional; it could not do otherwise. Again, the Con- 
stitution guarantees that private property shall not be taken for public 
use without just compensation being paid or secured to the owner, yet 
Congress provided for the condemnation of property of a navigation 
company without paying for one of its most valuable assets, the franchise 
right to collect tolls. The Supreme Court protected the corporation 
against the unlawful confiscation by declaring the statute an unconstitu- 
tional exercise of power. (Monongahela Nav. Co. v. United States, 148 
U. S. 312, 13 Sup. Ct. 622, 37 L. Ed. 463). The Supreme Court has 
protected the citizen in his right to trial by jury when Congress endeav- 
ored to set up unlawful military courts-martial (Ex Parte Milligan, 71 
U. S. 2); guarded him against an attempted invasion of his constitutional 
right to be secure from unreasonable search and seizure (Weeks v. U. 
S., 232 U. S. 383); prevented a defendant from being twice put in 
jeopardy for the same offense (Kepner v. U. S., 195 U. S. 100); saved to 
the citizen his rights to be confronted by the witnesses against him (Kirby 
v. U. S., 174 U. S. 47); and granted protection against an Act of Con- 
gress attaching a new consequence to things done previous to its passage 
(Ex Parte Garland, 71 U. S. 333). In these cases—and many others 
equally strong could be mentioned—had the proposition now under discus- 
sion been in force, the litigant who stood on his rights and privileges as 
guaranteed by the Constitution might have been told by the Supreme 
Court: “Six of us feel that the fundamental law is as you claim it to be, 
and that the statute pleaded against you infringes that law; but since 
three of us feel otherwise (or do not desire to oppose the will of the 
Legislature), the Court is powerless to decide in your favor.” That is 
the proposition in a nutshell; how do you think it will appeal to litigants, 
if put into actual operation? 
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Suppose one member of the Supreme Court happened to be absent, 
through illness or other cause, which frequently happens; the litigant 
who happens to be standing on what he claims to be his constitutional 
right would have to convince all but one of the sitting Judges, and, if two 
members of the Court were absent, he would have to convince all those 
present. Can it be said that the two litigants would be equal before the 
law under such a plan? But not only would the plan be unfair to liti- 
gants, it would manifestly be unfair to the whole body of the people and 
to the Constitution; for, as between the people and Congress, or the 
Constitution and an Act of Congress, the latter would have an undue 
advantage in a contest before the Court, in that Congress would need to 
convince but three Judges of the validity of its act, while the Constitution 
would have to have seven Judges stand firm in order to uphold its provis- 
ions. 

A third proposition, largely like the one just discussed, has been 
brought forward by another Senator. His suggestion is that an Act of 
Congress may be declared unconstitutional by the Supreme Court “only 
when two-thirds of the Court concurs, unless upon a case to be confirmed 
from a lower Court, where the unconstitutionality was decreed by at least 
more than a mere majority vote.” 

The Senator who makes the last mentioned suggestion points to sev- 
eral requirements in the Constitution for a two-third vote, such as that 
which provides for the overriding of the President’s veto, and, again, the 
essential vote in impeachment proceedings. The instances cited do not 
involve the judicial decision of a point of law; they relate to political bal- 
loting, according to the Representatives’ sense of expediency or on the 
facts of a particular charge ; matters quite different from registering a de- 
cisive judicial view on the law and applying it to the adjustment of de- 
termination of property or personal rights of another in actual litigation. 

A fourth suggestion has been voiced by an ex-member of the Fed- 
eral Supreme Court, and this is, that the members of that high tribunal 
shall make a gentlemen’s agreement among themselves not to declare an 
Act of Congress unconstitutional “whenever several of the Justices—two 
or more—conclude that it is valid.”” This is practically the second propo- 
sition, already discussed, only the scheme is to be self-imposed by the 
Court. To my mind, no set of Judges would have either the legal or ethi- 
cal right to enter into such an arrangement, and, if they should do so, 
since the membership of the Court constantly changes, the agreement 
would soon be dissolved. When a Judge is convinced that an Act is palpa- 
bly unconstitutional, he is bound by his oath so to vote, notwithstanding 
opinions to the contrary entertained by other members of his Court ; and 
the litigant with whom the majority agrees is entitled to a decision accord- 
ingly, even if it incidentally involved an interpretation of the Constitution. 

To say, as some opponents of our existing system do, that the point is 
decided by one man when a Court of nine happens to vote five to four 
that a piece of legislation is unconstitutional, is all wrong; it is decided by 
the unanimous opinion of five Judges, and, according to the established 
rule governing such cases, these Judges must be convinced beyond all 
doubt that they are right in their view; whereas those voting in the 
minority are bound by no such rule, and some Judges can seldom, if ever, 
bring themselves to the point of holding an Act of the Legislature uncon- 
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stitutional, no matter how clearly it conflicts with the organic law. In 
many instances the votes of men on the Bench, with such temperaments, 
do not really represent a view that legislation before them is constitutional ; 
it merely means they are loathe to question its constitutionality. 

In saying this I have no particular Judge or Judges in mind, but only 
want to make the practical point that every judicial stand in favor of 
the constitutionality of legislation does not necessarily represent such a 
conviction on the question at issue as to warrant the assertion, so often 
made, that a large minority vote to uphold an Act ought to be accepted as 
evidence that it is not plainly unconstitutional, and, therefore, as showing 
a violation by the majority of the rule just referred to, that legislation can 
never properly be declared invalid unless plainly unconstitutional. On the 
contrary, if the obligations of this rule are kept in mind, it can be seen 
that, when a Court divides five to four, it must be taken to mean the ma- 
jority are clearly convinced of the constitutional invalidity of the legisla- 
tion before them, while the minority vote may indicate nothing more than 
an unwillingness so to hold; but, whatever may be the true import of a 
five-to-four vote in any particular instance, it appears that, in the whole 
history of the Supreme Court, this division has existed in but thirty cases 
involving the validity of either a State or Federal statute, and in only nine 
of these was an enactment of Congress declared unconstitutional. 

The significance of these figures may be appreciated when we con- 
sider that they cover a period of 135 years; a period which has seen our 
country engaged in several armed conflicts, including the greatest civil and 
the most stupendous foreign war in the history of the world; has seen us 
grow from four million to 110 million people, and extend territorially 
across a vast continent; has seen an industrial and commercial develop- 
ment beyond the dreams of the makers of the Constitution; has seen the 
stage coach supplanted by the steam railroad and the horse by the automo- 
bile ; has witnessed miracles performed in rapid communication over great 
distances, and many other such things which, affecting, as they have, our 
innermost thoughts and mode of life, must, of course, have their effect on 
the development of our social and political institutions, influencing differ- 
ent minds in different ways, be they the minds of educators, writers, cap- 
tains of industry, statesmen, or Judges on the Bench. When we realize 
that during these momentous 135 years, in passing on alleged conflicts be- 
tween Acts of Congress and the Federal Constitution, our highest Court 
of appeal has on only nine occasions divided by a difference of one vote, it 
must be admitted, even by the most prejudiced opponents of the existing 
system, that the record, at least in the respect indicated, vindicates rather 
than condemns it. Furthermore, when we examine these nine deCisions 
there does not appear to be more than three of them where, to-day, law- 
yers, or even sensible laymen, would be apt to differ as to the correctness 
of the majority view. 

The first of the nine cases (Ex Parte Garland, 4 Wall 333) was an 
aftermath of the Civil War; it upheld the constitutional inhibitions against 
the passage of bills of attainder and ex post facto laws, and, in declaring 
an Act of Congress unconstitutional, prevented the complainant, who later 
became Attorney-General of the United States, from being barred as a 
practitioner at law because he had served in the Confederate Army, for 
which offense he had been granted a full pardon by the President. 
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The second case, Pollock v. Farmers’ Trust Co. (158 U. S. 601), 
concerned the Income Tax Act of 1894, which the Court declared uncon- 
stitutional because the tax had not been apportioned among the several 
States as required by the original words of the Constitution, since changed 
by amendment. The question on which the case turned was whether or 
not a tax on income from land was equivalent to a tax on land itself 
and hence direct, the majority saying it was, the minority it was not. 
The decision was accepted in such good grace, however, that the amend- 
ment to overcome it was not adopted till eighteen years had passed. The 
next five-to-four decision occurred in the case of Fairbank v. U. S. (181 
U. S. 283). In this instance, the majority found an Act of Congress 
requiring a stamp on bills of lading for exported goods to be equivalent 
to a tax on the articles, and in conflict with the provision of the Consti- 
tution that “no tax shall be laid on articles exported from any State.” 
Then followed the Employers’ Liability Cases (207 U. S. 463), involving 
an Act purporting to exercise the constitutional powers of Congress to 
regulate interstate commerce. The majority of the Court found that, 
since the Act, in dealing with railroads engaged in interstate commerce, 
made no distinction between employés engaged in such commerce and 
those employed in inter-state trade, it exceeded the power of Congress. 
Promptly after this decision Congress passed a bill, in proper form, which 
was subsequently sustained by the Supreme Court. The fifth case, Ham- 
mer v. Daganhart (247 U. S. 251), had to do with an Act which forbade 
the shipping in interstate commerce of goods manufactured under certain 
defined conditions by children under certain ages. The majority of the 
Court expressed no opinion on the merits of this legislation; it simply 
held that, under the guise of regulating commerce, the Act really attempted 
to control matters purely local in character, whose regulation was a State 
and not a national prerogative. 

I do not propose to discuss the merits or demerits of any of these 
decisions, but it is plain to be seen that if, under the Interstate Com- 
merce Clause of the Constitution, Congress could pass the Child Labor 
Bill, it could, on the same theory, regulate the business of manufac- 
turers generally who ship goods in such commerce; which would prac- 
tically mean the business of all manufacturers of any moment. 

In this connection it may be noted that the Supreme Court in Sturges 
Mfg. Co. v. Beauchamp (231 U. S. 320) sustained as constitutional a 
Child Labor Act passed by the State of Illinois, thus indicating a lack 
of prejudice against this character of legislation when enacted by the 
States, though such prejudice has been charged against the Court by those 
who deal in abuse rather than in facts. The Stock Dividends Case 
(Eisner v. Macomber, 252 U. S. 189) presents the next five-to-four 
decision. This occurred so recently and the opinions rendered have been 
so generally read by all lawyers that the lines on which the Court divided 
must be fresh in your minds. In Knickerbocker Ice Co. v. Stewart 
(253 U. S. 149), the majority of the Supreme Court held that an act 
of Congress could not confer on injured maritime employés rights given 
by State Workmen’s Compensation laws, for this would in effect offend 
against the expressed purpose of the Constitution to reserve to the national 
government exclusive control of admiralty and maritime matters. This 
decision was promptly followed by an Act of Congress applying the 
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national compensation law to cases of injured seamen, thus maintaining 
consistency between all classes within the field of such legislation. Adkins 
v. Children’s Hospital (261 U. S. 525) is a five-to-three opinion. Mr. 
Justice Brandeis did not participate, but it is generally believed that, had 
he been present, he would have been in the minority ; so the case may be 
put in the class under discussion. This is the Minimum Wage Case, and, 
as you no doubt recall, the majority found the Act encroached on the 
right of freedom of contract, while the minority thought otherwise. 
Though the Newberry Case (256 U. S. 232) is included in the class 
under discussion, strictly speaking it is not a five-to-four decision; for, 
while differing as to reasons, all nine Justices joined in the final order. 
Where the Court divided five-to-four was on the question whether a penal 
Act of Congress, undertaking to regulate the nominations of candidates 
for election to that body, properly fell within the authority granted Con- 
gress by the national Constitution to “alter” regulations made by the 
States as to “the time, place and manner of holding elections” for Sena- 
tors and Representatives. The majority decided the Act could not con- 
stitutionally include primaries, which are to make nominations and not 
to elect; the minority thought otherwise. 

I believe a study of these nine cases will convince most lawyers 
that the majority of the Court were generally in the right, and even 
those disagreeing with the majority will have to admit, it seems to me, 
that the Justices so voting stated strong reasons for their convictions. 
The record made by this very small class of cases certainly shows no 
grounds for either abandoning or radically changing our present sys- 
tem ; nevertheless, it is on these nine decisions that the demands for 
revolutionary departures are mainly based, for aside from them, there 
have been only a few other cases concerning the constitutional validity 
of Acts of Congress where the opponents of the existing system claim 
error in the final judgment. 

When we try to recall decisions on the constitutionality of acts of 
Congress, other than the nine cases just noted, which caused any gen- 
eral unfavorable comment, our minds naturally go to the Dred Scott 
Decision in 1857, too celebrated to need discussion; to the Monon- 
gahela Navigation Company Case (148 U. S. 312), previously men- 
tioned, decided in 1893, concerning a public franchise; then to the 
Adair Case (208 U. S. 161), over an Act of Congress to protect mem- 
bers of Labor Unions, by penalizing their discharge, which caused 
some adverse discussion at the time of its decision in 1908; yet, with 
the possible exception of this last case, how little, so far as human feel- 
ings go, do any of those once famous contests mean to men of to-day! 
Incidentally, it may be said that none of the last mentioned cases pre- 
sent five-to-four decisions. 

Though the agitation over the alleged evils of deciding legislation 
to be unconstitutional by a five-to-four vote is most largely responsible 
for the present efforts to introduce into the Supreme Court minority in 
place of majority control, I apprehend the advocates of this change 
fail to realize that minority control cuts both ways, and that a day 
may come when it will be hard to get the body of the people to accept, 
with any degree of grace, the upholding, by the vote of less than a 
majority of the Supreme Court, of what may happen to be unpopular 
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national legislation. I fear that those who would so alter our estab- 
lished system dismiss from their minds all memory of the fact that, 
during the first three-quarters of a century of the Court’s history, the 
chief complaints were’ that it held Acts of Congress, under general at- 
tack, to be constitutional, not that it adjudged them unconstitutional. 
Think what the fathers of the country would have said had those early 
decisions been by a mere minority, instead of by a majority, of the 
Judges! 

But, to bring our thoughts back to the present day; we have at 
least one State of the Union which is now experimenting with the pro- 
posed new system. The Ohio Constitution provides that no law shall 
be held void by its Supreme Court without the concurrence of at least 
all but one of the Judges, unless the judgment in question is an affirm- 
ance of a decision of the Court of Appeals of the State declaring a law 
unconstitutional. In DeWitt v. The State (108 O. S. 513), Ohio Law 
Reporter of February, 1924, plaintiff attacked the constitutionality of 
a section of the local Workmen’s Compensation Act which provides 
that, where an employer who has not taken out State insurance fails to 
pay an award against him within ten days after its rendition, the State 
shall forthwith collect the award from such delinquent, plus a penalty 
of fifty per cent. The appellant contended that this provision was so 
severe as to, in effect, deter employers from resorting to the Courts, 
and thus deprived them of due process of law. Five of the judges of 
the Supreme Court of Ohio, including the Chief Justice, agreed with 
appellant’s contention and filed an opinion stating they would hold 
the Act unconstitutional; but two of the Judges thought otherwise, 
and, in an opinion by Justice Florence Allen, concurred in by Mr. 
Justice Wanamaker, held the Act valid legislation. Here two out of 
five Judges not only negatived the power of the majority of the Court, 
in a case involving individual and property rights, but wrote the law 
of the State to govern future cases; and, while not significant, it is 
interesting to note that the controlling opinion was by the first woman 
Justice of a Supreme Court. 

Mr. Charles Warren, whose work on the Federal Supreme Court_ 
has been read with such interest, in a recently published article, makes 
several suggestions as to possible future results of minority control, 
which are so striking that I must mention them here. As he says, it 
well may be that a future Congress, in its zeal for conservation of 
national resources, will endeavor to vest power in the Government at 
Washington to regulate\the use of waters in our non-navigable rivers ; 
or it is quite possible that our national legislators, in a moment of re- 
volt against labor strikes, may pass a compulsory arbitration law; or 
even an Act prohibiting strikes; or a wet Congress may enact a law 
which will in effect nullify the 18th Amendment; or an extra dry one 
may pass a search and seizure law which will violate the terms of the 
Constitution. Again, in times of revolt against the radical movement, 
a statute may be enacted grossly’ infringing the right of freedom of 
speech and of the press; or it is quite possible that, in times of preju- 
dice caused by some practical failures of progressive projects, such as 
those for codperative marketing, banking, etc., Congress may pass tax, 
or other laws which will practically prohibit such enterprises. Do you 
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suppose that in any of these contingencies, all of which are quite pos- 
sible, the people of the United States, after the excitement which gave 
rise to the particular statute had spent its force, would willingly ac- 
cept a judicial decision upholding such legislation made by three out 
of the nine Judges constituting the Supreme Court, as against the 
opinions of six Judges that it violated the Constitution? 

Along the line of thought we have been pursuing, it is conceivable 
that the people of the States—or perhaps I ought to say the lawyers of the 
several States, for they are the ones who really think on such sub- 
jects—will with any degree of grace accept a system which, if adopted, 
would permit three out of nine Judges of the Federal Supreme Court to 
reverse a decision of the highest tribunal of their State, deciding the 
personal or property rights of its citizens, simply because such decision 
happened to involve a declaration as to the constitutional validity of a 
statute? In other words, suppose a situation where the highest Court of 
Appeals in your State, in the course of the adjudication of a case before 
it, decided that an Act of Congress was invalid, when judged by the 
requirements of the Federal Constitution, and six of the Justices of the 
Federal Supreme Court concurred in this decision, would any lawyer 
willingly accept a decision by the three remaining Justices reversing the 
State Court? Yet this is what could, and no doubt would, be done under 
the proposed change to minority control of our present system of judicial 
review. 

Finally, when considering any of the suggested changes, a matter 
not to be dismissed lightly is the fact that the right of our Judiciary to 
pass on constitutional questions is generally regarded by publicists as this 
country’s chief contribution in the field of political science. Viscount 
Bryce, in his “American Commonwealth,” observes that “there is no 
part of the American system which reflects more credit on its authors or 
has worked better in practice.” Professor Dicey, in his book, “The Law 
of the Constitution,” advocates judicial review for the British Empire, 
and states that “the glory of the founders of the United States is to have 
devised or adopted arrangements under which the Constitution became in 
reality as well as in name the supreme law of the land.” Roscoe Pound, 
in his “Spirit of the Common Law,” tells us: “In the Reports of South 
America republics we find judicial discussions of constitutional problems 
fortified with citation of American authorities; in the South African 
Reports we find a Court composed of Dutch Judges, trained in the 
Roman-Dutch law, holding a legislative Act invalid and citing Marbury 
v. Madison; the Australian Bench and Bar, notwithstanding a decision 
of the Judicial Committee of the Privy Council of England, are insisting 
upon the authority of Australian Courts to pass upon the constitutionality 
of State statutes, and the Privy Council has found itself obliged to pro- 
nounce invalid a confiscatory statute enacted by a Canadian Province; 
even Continental publicists may be found asserting it a fundamental 
defect of their public law that constitutional principles are not protected 
by an independent Court of justice.” 

More significant than the praise here quoted from eminent writers is 
the fact that many countries, enjoying written constitutions, have adopted 
our system of judicial review. In Canada, both the Provincial and Domin- 
ian Courts have assumed the right to declare legislation unconstitutional, 
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albeit they are obliged to concede that the authoritative exposition of the 
British North American Act rests with the Judicial Committee of the 
Privy Council in England. Subject to the same right of appeal to the 
Privy Council, the Colonial Court of New Zealand and the South Afri- 
can Republic apply the doctrine of judicial review, and there is even one 
instance of an Indian Court declaring void a legislative Act of the Gov- 
ernor General of India in Council. 

Outside the British Empire, the doctrine has been adopted, in a more 
or less modified form, by Roumania, Argentina, Brazil, Bolivia, Colombia, 
Costa Rica, Cuba, Czecho-Slovakia, Haiti, Honduras, Portugal and Ven- 
ezuela. The French Parliament is supreme, even to the extent of amend- 
ing the Constitution; but, Professor Garner tells us, in recent years there 
has developed in that country a decided tendency to extend the power of 
the Judiciary, and, he says, there are many French jurists who advocate 
the adoption of the American system. 

The latest approval of our doctrine is manifested by the new Irish 
Free State Constitution, which gives the Courts power to nullify legisla- 
tive Acts repugnant to the Constitution or the Anglo-Irish treaty, subject, 
however, to the right of appeal to the English Privy Council. Thus, 
although some European countries are loath to abandon parliamentary 
sovereignty, the fact seems beyond dispute that the democracies of the 
world are fast coming to see that both sound principle and the practical- 
ities of the situation require that some recognized body, removed from 
the momentary influence of political atmosphere, shall be given the right 
of passing on the constitutionality of statutes, whenever a Legislature is 
restricted in its powers by the provisions of a written fundamental law. 

Who better than the Courts can be trusted with this very important 
power, affecting, as it does, the stability of the State, and the life, liberty 
and prosperity of the people? What man, when he stops to consider the 
matter, would not rather trust the solution of questions of fundamental 
law affecting his rights, and the rights and happiness of all the people, 
to the trained Judge in his environment, rather than to the untrained 
legislator, influenced as he is, and must be, by the expediencies of the 
moment and by political motives? Why should we surrender that which 
has met not only with the approbation of some of the best thinkers in 
other parts of the world, but also, because of its success with us, with 
actual adoption by many other countries, for experiments which are 
fraught with uncertainties and possible, if not probable, dangers to the 
future of our country? If the lawyers of America properly understand 
the situation, they will not allow any of the suggested experiments to be 
made. But we must not forget that this is an age when great questions 
have been settled by sentiment produced through propaganda rather than 
by conviction as the result of investigation and thought; nor should we 
fail to remember that the most persistent propagandists are invariably 
those who advocate a change rather than those who believe in maintaining 
the status quo. Let us at least see to it that in this instance the talk is not 
all on one side, and that the baseless statements and specious arguments 
of the opponents of our present system are met with the facts and figures 
that answer them so convincingly. 
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REVISIONS NEEDED IN THE STATUTES AND IN THE COMMON LAW.' 





The condition of the law at the present time commands our most 
serious consideration and it ought to be a matter of concern to the whole 
community. It is conceded that the multiplicity of decisions imposes an 
almost intolerable burden upon the Judge and the practitioner. 

The American Law Institute, which was organized about two years 
ago under the auspices of the American Bar Association, and which has 
entered upon the task of a scientific classification and restatement of the 
law, promises relief in this direction. As an ex-officio member of that 
body, by virtue of being your President, I attended its annual meeting in 
Washington last February. Those who are doing the active work of the 
Institute have in the past two years made substantial progress, so that we 
may look forward in a few years to a restatement of our common law, 
which will have behind it the authority of authors and lawyers of suffi- 
cient eminence and ability to entitle it to general acceptance by our judi- 
cial tribunals. This restatement is not to be a codification, as no legislative 
action thereon is contemplated or desired. 

The financial needs of the Institute have been provided for, I believe, 
by the Carnegie Foundation, but it is entitled to our interest and to our 
moral support. 

The condition of the statute law of our State, however, calls with even 
greater insistence for action on our part, action which should be imme- 
diate and thorough. While the common law is based upon definite prin- 
ciples and its ascertainment is almost entirely a matter of logic and reason, 
the statute law is the will of the legislator and must be followed as it is 
written. It should admittedly be in such shape as to be readily found and, 
so far as it is in the power of language to express it, clear and definite. 
The existence of a mass of statutes, difficult of location, uncertain in 
language, with the question of repeal by implication so difficult of decision, 
is a perpetual menace to.the lawyer who is called upon to advise and to the 
client who is called upon to act. 

The Revision of 1877 in one compact volume has grown in this year 
of 1924 to six large volumes of Compiled Statutes and nine books of 
Session Laws (the latter soon to be incorporated in a seventh volume). 
This represents the quantity. What of the quality? It is here that an 
intelligent, conscientious body of revisers will find their most important 
task. Much of our legislation is unnecessary, much trivial and some even 
ludicrous. 

Has any one ever found invany book of statutes anything more absurd 
than the first paragraph of the Chiropractor Act passed as recently as 
1920? (P. L. 1920, p. 15): 

“The term chiropractic when used in this Act shall be construed to 
mean aid be the name given to the study and application of a universal 
philosophy of biology, theology, theosophy, health, disease, death, the sci- 
ence of the cause of diseases and art of permitting the restoration of the 
triune relationships between all attributes necessary to normal composite 
forms, to harmonious quantities and qualities by placing in juxtaposition 
the abnormal concrete positions of definite mechanical portions with each 


*Address delivered at the annual meeting of the New Jersey State Bar Associa- 
tion at Atlantic City on June 6, 1924, by Mr. M. T. Rosenberg, retiring President of 
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other by hand, thus correcting all subluxations of the articulations of the 
spinal column, for the purpose of permitting the recreation of all normal 
cyclic currents through nerves that were formerly not permitted to be 
transmitted, through impingement, but have now assumed their normal 
size and capacity for conduction as they emanate through intervertebral 
foramina—the expressions of which were formerly excessive or partially 
lacking—named disease.” 

The diligent student can probably find a few more statutes likely to 
promote hilarious diversion. 

Many of our statutes have in a large measure outlived their useful- 
ane and the Legislature has been derelict in not applying the pruning 
knife. 

I will not discuss the provisions of our Vice and Immorality Act, 
which dates back to the Eighteenth century, and are just now a matter 
of active controversy between two different sets of equally patriotic citi- 
zens. The quaint and archaic setting of the eighth section must be a 
source of extreme delight to the lover of the thespian art: 

“Whereas, public shows and exhibitions of divers kinds have of late 
become very frequent and common within this state, whereby many 
strangers and worthless persons have unjustly gained and taken to them- 
selves considerable sums of money, and it being found, on experience, 
that such shows and exhibitions tend to no good or useful purpose in soci- 
ety, but, on the contrary, to collect together great numbers of idle and 
unwary spectators, as well as children and servants, to gratify vain and 
useless curiosity, loosen and corrupt the morals of youth, and straighten 
and impoverish many poor families—if any person or persons whatsoever 
shall, for any price, gain or reward, show forth, exhibit, act, represent or 
perform, or cause to be shown forth, exhibited, acted, represented or 
performed, on any public stage, or in any public house or other place 
whatever, any interludes, farces or plays of any kind, or any games, tricks, 
juggling, sleight of hand or feats of uncommon dexterity and agility of 
body, or any bear-baiting or bull-baiting, or any such like shows or exhi- 
bitions whatsoever, every person so offending and being thereof con- 
victed, before any justice of the peace of the county where the offense ~ 
shall be committed, upon the view or personal knowledge of the said 
justice, or confession of the offender, or proof of any witness or witnesses 
upon oath or affirmation, shall, for every such oftense, forfeit and pay 
to the use of the poor of the township where such offense shall be com- 
mitted the sum of sixteen dollars, to be levied, recovered and applied 
in the manner and form prescribed in the second section of this Act.” 

Here is an equally delightful paragraph, section six of the same Act, 
which strikes home to all of us, with, I regret to say, but few exceptions: 

“That if any person or persons shall, at any time or times hereafter, 
profanely swear and curse, and be thereof convicted, by the confession 
of the party offending, or on the testimony of any one or more witness or 
witnesses, or in the manner hereinafter mentioned, before any justice of 
the peace for any county in the state, every person so offending shall, for 
every such offense, forfeit and pay to the use of the poor of the township, 
where such offense or offenses shall be committed, the sum of one-half of 
a dollar.” 

It is easy to see how the strict enforcement of this Act would cause 
a profound financial upheaval throughout the State and eliminate poverty 
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for at least the time being. It may be of interest to learn that this Act 
was enforced as late as 1837, when one Johnson, having indulged himself 
in thirty-three profane oaths on one and the same day, was fined therefor 
sixteen dollars and a half. Johnson being apparently also of a litigious 
spirit certioraried his conviction to the Supreme Court and retained emi- 
nent counsel who, with equal astuteness and courage, argued that their 
profane (and probably much exasperated) client could only be fined for 
one oath on any one day. It is to be regretted in the interest of us all that 
this contention did not much impress the Chief Justice, who countered 
with this language: “The doctrine contended for by plaintiff’s counsel 
amounts to this, that a man by paying fifty cents for a profane oath taken 
in the morning obtains a license to spend the rest of the day in profane 
swearing; such a doctrine may find some favor in the code of dispensa- 
tions and indulgences, but not much in a statute to suppress vice and 
immorality.” (Johnson v. Barclay, 16 N. J. Law, p. 1). 

But I have digressed at too great length. What I want to urge is 
this: that the revision which is to be undertaken should be made by the 
ablest men that can be found who will assume the task (and it will be no 
light one); who will with thoroughness and courage eliminate statutes 
that have become obsolete and statutes that have been repealed either 
expressly or by implication, will condense where condensation is practic- 
able, and will arrange and classify our statute law so as to make it readily 
accessible and definite. 

Revision is only the first step. We should use our best efforts to 
reduce the quantity and improve the quality of our legislation. 

New Jersey is one of the four or five States out of the forty-eight 
that still cling to annual sessions. The great State of Pennsylvania on 
our border with more than twice our population is content to have its 
Legislature meet once every two years. I venture to say that the amount 
of legislation in one session at the end of two years would not exceed 
the output of one of our present annual sessions. The financial saving to 
the State would be enormous, to say nothing of the saving of labor to the 
lawyer, of uncertainty to the citizen. 

A few years ago a Constitutional Amendment providing for biennial 
sessions was defeated, largely through the neglect of the voters and the 
opposition of a part of the press, whose revenues would have been affected 
by the change. Ought we not to try again? 

We can and should improve the quality of our legislation, but to do 
so we must in the first instance see to the qualifications of our legislators. 
The legislator is the physician of the body politic, with his finger on its 
pulse; it is for him to diagnose the malady and apply the remedy. 

Law making is a science as medicine and the law are sciences and it is 
as important in its effect. 

Years of preparation are required of the physician and the lawyer 
before they may ask for the confidence of their patients and clients. We 
demand that they be adequately trained to meet their responsibilities. But 
the citizen makes practically no investigation into the fitness of the can- 
didate for legislative duties. Membership in a legislative body is a high 
honor, but, as with most honors, it involves a high responsibility. 

The words of Blackstone in his first lecture at Oxford (Commen- 
taries, Book 1, page 9) on the duties of members of Parliament, are in 
point to-day as never before: 
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“Yet farther; most gentlemen of considerable property, at some per- 
iod or other in their lives, are ambitious of representing their country 
in Parliament; and those, who are ambitious of receiving so high a trust, 
would also do well to remember its nature and importance. They are not 
thus honourably distinguised from the rest of their fellow-subjects, merely 
that they may privilege their persons, their estates, or their domestics; 
that they may list under party banners; may grant or withhold supplies; 
may vote with or vote against a popular or unpopular administration ; 
but upon considerations far more interesting and important. They are the 
guardians of the English constitution; the makers, repealers, and inter- 
preters of the English laws; delegated to watch, to check, and to avert 
every dangerous innovation, to propose, to adopt, and to cherish any solid 
and well-weighed improvement; bound by every tie of nature, of honour, 
and of religion, to transmit that constitution and those laws to posterity, 
amended if possible, at least without any derogation. And how unbecom- 
ing must it appear in a member of the legislature to vote for a new law, 
who is utterly ignorant of the old; what kind of interpretation can he be 
enabled to give, who is a stranger to the text upon which he comments !” 

How many of our legislators can measure up to that standard? How 
many of our legislators realize that it is only by careful consideration of 
the law as it is and of the legislation that is proposed that they can do 
their duty to their constituents and their State? How many are there that 
realize that it is their duty to legislate for the whole people, and that the 
interests of their own locality or of their immediate constituents are sub- 
ordinate to those of the entire State or the entire country? How many are 
there, in the final analysis, who realize that it is in the highest degree 
unpatriotic and a betrayal of the trust conferred upon them by the people 
to place their personal advancement before the honor of the nation and the 
general welfare? 

How much ill-considered legislation could be avoided, if our prospec- 
tive legislators were content to fit themselves properly for the post they are 
ambitious to hold and if the citizens exercised greater judgment in their 
choice of those upon whom they place the burden of legislation. 

We have in recent years tried new methods of election; we have 
been heading toward greater democracy; but as Athens, the most compact 
and homogeneous example of pure democracy, began its fall with the 
ascendancy of the demagogue in its popular assembly, so we are threatened 
by the demagogue of to-day, seeking support by appeals to the interests 
of class or section. 

What can we do? The people have always looked to our profession 
for leadership; they are doing so to-day; let us show we deserve their 
trust. 

We can educate those who are entering. our ranks and looking forward 
to a public career. We can hold up to them the ideal that the highest 
opportunity for public service, the noblest duty to State and country, lie 
in participation in legislation, but that the legislator can only adequately 
fulfill that duty by careful preparation and study, by a high sense of 
patriotism, by unselfish devotion to the best interests of the whole people. 

We can educate the electorate to withstand the wiles of the dem- 
agogue, to consider for themselves what is best for the State and the 
Nation, to subordinate, if it must be, their own interests to those of the 
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whole body politic, to study the fitness of candidates for legislative hon- 
ors, and by selecting those that are best qualified secure the blessings of 
legislation, properly weighed, intelligently expressed and untarnished by 
local or personal considerations. 

We need better legislators and better laws. 





THE DECISIONS OF THE ELECTORAL COMMISSION. 


By Frank Bercen, LL.D., Newark, N. J. 


Since the close of the Civil War two incidents have occurred in the 
course of our political events quite as creditable to the American people 
as the Battle of Gettysburg and Sherman’s broad trail of blood and ashes 
through Georgia. The incidents referred to are the settlement of the 
Alabama claims in 1872 by arbitration at Geneva, and the settlement 
of the dispute growing out of the election for President in 1876. It 
may be that admiration for these incidents should be tempered by the fact 
that the influence of the Civil War did something to bring about their 
peaceful outcome, for if the South had not still been pale from blood- 
shed, and the North weary of strife, we might have had a third war with 
England and a War of the Roses on this side of the sea. 

The late Senator Hoar predicted in his autobiography: “That as 
time goes on, the great self-restraint of the Americans in dealing with the 
momentous peril of 1877 and the constructive ability which created the 
simple but perfect mechanism of the Electoral Commission will receive, 
as they deserve, the admiration of mankind.” A generation has passed 
away since the momentous peril was disposed of by means of the Electoral 
Commission, and it does not yet appear that the prediction of Senator 
Hoar (who was a member of the Commission) is likely to be verified. 
Historians and biographers who sympathize generally with the Republican 
party have written meagerly of the controversy, as if fearing to revive it, 
or failing to realize its praiseworthy features; and those who have exam- 
ined it from the standpoint of the Democratic party are not disposed to 
argue curiously about the matter. They seem quite content to accept and 
repeat the verdict of contemporary Democrats that the transaction was 
“the Great Fraud of 1876.” 

It is now commonly supposed that the election for President in our 
centenary year was a mixture of fraud, violence and law, and that the 
best thing to do with its history is to forget it if possible. Many believe 
that the process of adjusting the dispute was itself disgraceful. It is not 
the purpose of this essay to attempt to disturb anyone’s opinion of the 
facts, but simply to notice the legal aspects of the controversy and the 
train of constitutional law that shaped its end, although much obscured 
at the time, and since, by the acrimony of the disputants. 

It is generally believed, especially among men of letters, that nothing 
good is likely to come out of the meanness of politics, although benefits 
that often pass for blessings are sometimes discovered in dark hours and in 
sordid company. Occasionally they appear to be the fruit of crime it- 
self. The melancholy Jaques assures us— 





“The toad, ugly and venomous — 
Wears yet a precious jewel in his head;” 
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and although Jaques’ biology was faulty, his insight was sound. Magna 
Carta itself is the product of what we should now call undue influence, 
and we are probably indebted more to Shay’s Rebellion for the Federal 
Constitution than to anything else. The utility of evil is a matter that 
passes understanding; but there seems to be reason to think that in poli- 
tics the corruptible sometimes puts forth incorruption. Therefore we 
should not be surprised to learn that the electoral controversy of 1876-7 
developed and established a doctrine of constitutional law of considerable 
importance, and that the proceedings of the Electoral Commission are 
worthy of the respect of history. 

When Grant was inaugurated in March, 1869, he was confronted by 
conditions that would have made it impossible for any man to give to the 
country a happy administration, and he was not well equipped to cope with 
many of the difficulties with which he had to deal. The Fifteenth Amend- 
ment, then but recently adopted, was, in its unrestricted form, one of 
those blunders that are said to be worse than crimes. It exasperated the 
Southern people acutely. It made the poor freedmen a target for cruel 
persecution, and, against the good judgment of Lincoln, took away from 
them a strong inducement to labor and learn and so qualify themselves 
gradually for the duties of citizenship. Every effort to govern a civilized 
state by the most ignorant element of its population is a species of despo- 
tism to which intelligence will never long submit; and benevolence is a 
poor excuse for a political devise that cannot be made to work except 
toward anarchy or barbarism. It is not intended by this to say that the 
movement in our day, on a broader field and in a milder form, to elim- 
inate intelligence, property and education from influence in government 
will reach the extremity that it did in France at the end of the Eighteenth 
century, and in some of our Southern States fifty years ago, although 
ener predicted shipwreck for any State that should persevere in such 
an effort. 

The attempt to enforce the Fifteenth Amendment by means of the so- 
called carpet-bag governments brought about a condition in several South- 
ern States that made a fair or legal expression of public opinion at the 
ballot box impossible. In the early seventies, murder, maiming, whipping, 
fraud, intimidation, violence and military coercion marked at every stage 
the effort of the white people to preserve or rescue the remnant of their 
civilization, and it is quite impossible now, as it probably was at that 
time, to apportion or locate accurately the responsibility or blame for the 
deplorable conditions that came to exist, unless it be attributed to those 
who made the initial blunder. And it was under those conditions that a 
campaign was waged and an election held for President in 1876. 

Late in the evening of November 7th of that year it was generally 
believed, by those who had heard the election returns, that Tilden was 
elected. That of the electors chosen, 184—one less than a majority— 
were in favor of Tilden has never been denied; and the majority for 
those electors throughout the country exceeded 250,000. In Florida the 
Tilden electors appeared, on the face of the returns, to have been elected 
by a few hundred majority; in Louisiana their apparent majorities ranged 
between six and ten thousand; in Oregon the Republican electors carried 
the State by about eleven hundred majority; but one of them was a 
postmaster, whose office was one of trust and profit under the national 
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government, and for that reason his election was forbidden by the Con- 
stitution. In South Carolina the Hayes electors had apparently carried 
the State.~- 

A day or two after the close of the polls a claim was put forth by the 
chairman of the Republican National Committee that 185 Republican elec- 
tors had been chosen. This bold assertion was not known to be true, 
and it could not have been made with any show of accuracy until after 
the State canvassing board in Florida, and the returning board in Louisi- 
ana, had met and canvassed the returns and had thrown out, under statu- 
tory authority, enough votes to change the apparent majorities for the 
Tilden electors in those States, and that was not done until after the lapse 
of several weeks. 

The campaign had been carried on with almost terrific zeal and bitter- 
ness, the Republicans declaring that the fruits of the Civil War were the 
stake in the contest, and the Democrats, with equal emphasis, insisting that 
the Republic itself could not survive the defeat of their candidate. Be- 
sides, the situation was aggravated by the fact that the people were still 
suffering from the severe panic of 1873, and were anxious for a change in 
~ hope of obtaining relief from the distressing conditions that pre- 
vailed. 

It is not necessary at present to mention the minor facts of the con- 
troversy prior to the appointment of the Electoral Commission. The 
essential facts are that electoral votes for the candidate of each party were 
sent to the President of the Senate from Florida, Louisiana, Oregon 
and South Carolina, and the votes of all of those States were necessary 
to the election of Hayes. Each of the great political parties claimed the 
election of its candidate, and there was no tribunal with recognized auth- 
ority to decide the grave question so presented. The press and leaders of 
both parties assumed a threatening attitude, and a civil war more dreadful 
than the War of the Rebellion seemed imminent. 

A feature of the controversy that appealed more effectively to the 
populace than the discussion of delicate questions of constitutional law 
was the charge—made with the utmost emphasis by prominent gentlemen 
of the Democratic party—that the decisions of the State canvassing board 
of Florida and of the returning board of Louisiana, were the result of 
fraudulent and criminal conduct, and therefore totally void. The Repub- 
licans did not deny that on the face of the returns of the election officers 
it a red that Tilden had carried the States of Florida and Louisiana, 
but they declared that a reign of terror had been created in those States 
prior to the election, so that many thousands of colored voters were pre- 
vented from going to the polls. In reply to the statement that on election 
day there were but few acts of violence in Louisiana the Republicans 
quoted Tacitus at the Democrats—“solitudinem faciunt pacem appellant” 
—and argued that if a fair election had been held the apparent result 
would have been different. Consequently it was said that the action of the 
returning board was right. 

In order to bring to mind more clearly the important questions 
involved, it is necessary to recall a few short provisions of constitutional 
and statute law relating to the election of President and Vice-President. 
It is provided in the Constitution that— 
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“The Congress may determine the time of choosing the electors and 
the day on which they shall give their votes, which day shall be the same 
throughout the United States.” 

In pursuance of that authority Congress had provided that the elec- 
tors should be chosen on the first Tuesday after the first Monday in 
November in every fourth year, and that they should meet and vote on the 
first Wednesday of December following. After providing for the trans- 
mission of electoral votes in duplicate to the President of the Senate by 
mail and messenger, the Constitution also states that— 

“The President of the Senate shall, in the presence of the Senate and 
House of Representatives, open all the certificates, and the votes shall then 
be counted.” 

That is all that the Constitution prescribes, No one was expressly 
authorized, either by the Constitution or by Congress, to determine the 
validity of disputed electoral votes. 

In 1876-’7 the Governors of Florida, Louisiana and South Caro- 
lina were Republicans, and the Governor of Oregon was a Democrat. 
The Senate during those years was Republican and Ferry was Presi- 
dent. The House was Democratic and Randall was Speaker. Many 
Republicans took the position that the President of the Senate was author- 
ized to count the electoral votes, and as a necessary consequence had the 
right to determine what were the genuine electoral votes that had been sent 
to him by the States. The Democrats contended that the votes should 
be counted by Congress, and that no electoral vote should be counted 
without the consent of both Houses. The opinion of many Republicans 
that the President of the Senate had power to decide as to the validity 
of electoral votes in case of dispute was demolished by Senator Conkling 
of New York, not rudely but ruthlessly, in a speech that for learning, 
splendor of diction and grace of delivery has never been surpassed in 
the Senate since Webster declaimed his grandiose commentaries’on the 
Constitution. As the Constitution did not purport to give to either House 
of Congress, or to both Houses, any more right to determine a dis- 
pute between rival electors than it gave to the President of the Senate, 
the position of the Democrats was not more tenable than that of the Re-- 
publicans. Evidently the framers of the Constitution expected that the 
title of presidential electors should be settled finally by the States prior 
to the time appointed for casting the electoral votes; that the votes sent 
to the President of the Senate with the appearance of legality must be 
counted, and if any votes should come without such appearance they must 
be disregarded. But who should determine at Washington which of two 
certificates of electoral votes from the same State bore the true ear- 
marks of legality? 

In this emergency the Electoral Commission was devised to decide 
the matters in dispute, and its members appointed, by an Act of Congress 
passed January 27, 1877. The Commission consisted of five Justices of 
the Supreme Court, and five members of each House of Congress. The 
statute provided that the decisions of the Commission must be accepted 
unless overruled by both Houses of Congress. That Act was due to the 
promptings of patriotism, statesmanship and politics, and it is gratifying 
to believe that the better motives were the more controlling. It was 
a magnificent effort of the representatives of more than forty millions 
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of people to substitute discussion and reason for force and arms as a 
means of settling the title of their chief magistrate to his office. Authority 
to pass the Act was found in that provision of the Constitution which 
confers on Congress power—“To make all laws which shall be necessary 
and proper for carrying into execution the foregoing powers and all other 
powers vested by this Constitution in the government of the United States 
or in any department thereof.” 

The Act creating the Electoral Commission was passed by votes of 
members of both parties in both Houses of Congress, receiving more Dem- 
ocratic than Republican votes in each house. It attempted to, confer on the 
Commission all the powers of the President of the Senate and of each House 
and of both Houses of Congress, if any, to decide which of the disputed votes 
from the four States should be counted. On the day appointed for count- 
ing the electoral votes, the States being called in alphabetical order, the 
votes from Florida were the first that were referred to the Commission. 
In Florida the canvassing board had authority, by a statute of that State, 
to reject the returns from voting precincts in cases where the election 
appeared to be so irregular, false or fraudulent that the board was unable 
to determine the true vote. Similar power had been conferred on the 
returning board of Louisiana. The validity of this power was questioned 
by counsel for the Tilden electors for the reason that to pass judgment on 
the legality of a disputed vote or election return is a judicial function 
which can only be exercised by a Court after notice and hearing; and, 
besides, it was charged that it was grievously unjust to disfranchise the 
loyal and honest voters of a precinct because of the misconduct of others. 

The practice, however, of punishing innocent persons in an effort to 
reach the guilty is not without the support of respectable authority. It 
is the custom in some of our colleges to levy a fine or impose a punishment 
on an entire class in cases where one or a few members of the class have 
committed some depredation and their names cannot be ascertained. Sev- 
eral years ago a President of the United States degraded an entire troop 
of colored soldiers because a few of their number had done some mis- 
chief and could not be identified. It is true that the President who 
inflicted the punishment on the colored men was famous for many things 
save the judicial faculty, but his action was not unprecedented. Besides, 
in many States there are statutes whereby damages to property caused by 
riotous conduct must be paid by the city or county in which the violence 
occurs, thus visiting on the taxpayers the iniquities of the rabble. It 
would not, therefore, seem to be without the sanction of precedent to dis- 
franchise all of the voters of a precinct because of the turbulent conduct 
of some of them which rendered the result inscrutable; and the power 
of the Legislature of a State to do so is quite clear. 

In charging that the proceedings of the returning boards were fraud- 
ulent and that fraud vitiates everything it touches, counsel for the Tilden 
electors assumed that the expression means that fraud destroys every- 
thing that it taints, and there is no legal virtue in it thereafter. To this 
the counsel for the Hayes electors replied that fraud does not annihilate 
but only impairs what it touches, saying, “fraud is more opprobrious in 
epithet, more damnable in its morality, but in its legality it is a step 
higher than ultra vires.” 
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In closing his argument in the Louisiana case Evarts remarked: 
“We are to redress these mischiefs by law and the Constitution, although 
fraud may make us recoil from its touch, and violence may make us shud- 
der at its degradation of the American name.” The Commission evidently 
concurred in that view and decided that proceedings of States to elect a 
President, cast in the forms of law, although stained by fraud and dis- 
figured by violence, should not be entirely disregarded, because if put aside 
nothing would be left but anarchy. It is impossible that any decision 
based on such material could excite admiration; but it is unjust to with- 
hold our respect from a tribunal because of the shocking character of a 
case which it is called upon to decide. It was the nature of the case, 
much more than the proceedings of the Commission, that has so long 
obscured the commendable features of this momentous transaction. 

The canvassing board of Florida having decided and certified that 
the Republican electors had received a majority of the legal votes cast in 
that State, the Electoral Commission accepted their certificate as conclu- 
sive evidence, and advised Congress that the electoral vote of the State 
should be counted for Hayes. 

The principal question in the cases arising in Florida, Louisiana 
and Oregon was: Could Congress go behind the election returns; that 
is, go behind the certificates or conclusions of the canvassing boards or 
officers of the States, and inquire and decide whether the result of the 
election for presidential electors had been truly declared? Or, to state the 
question in other words: Could Congress, under the authority of the Con- 
stitution, such as it was, to count the votes of presidential electors, pro- 
ceed to count the votes for such electors cast in the States where the 
disputes arose? 

Under the pressure of that question the opposing parties took strange 
and extreme positions. The Republicans, who had been stretching and 
straining the outlines of the Constitution for twenty years, suddenly be- 
came emphatic, if not sincere, champions of the reserved sovereignty 
of the States, pro hac vice, asserting that neither illegal proceedings by 
State officials nor fraud could prevail against electoral votes that had the 
trappings and the signs of regularity. The Democrats, who for eighty 
years had insisted that the Federal government was one of limited and 
defined powers that should be strictly construed in support of the reserved 
rights of the States, were constrained to contend that Congress in such a 
dispute had the jurisdiction of a Court in an action on quo warranto, and 
could count every ballot cast in a State, and subpoena and examine every 
voter if necessary to ascertain the true result of an election for presidential 
electors, without regard to the laws or proceedings of canvassing boards 
or officers of the States. The more cautious of the counsel, however, who 
argued the question before the Electoral Commission, did not state the 
logical conclusions of their premises so distinctly. 

The Commission after full discussion decided, by a vote of eight to 
seven, that no authority had been conferred by the Constitution on Con- 
gress to go behind the certificate of a canvassing board of a State to see 
whether it stated correctly the result of the election; that electoral votes 
in regular form must be counted; and that in case two sets of electoral 
votes came from the same State, the votes of those electors who had been 
declared elected by the State canvassing boards must be counted. In a 
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word, that the Federal government had no authority to settle a dispute 
between rival electors which involved a re-canvass of the popular vote, 
or the propriety of the conduct of a State canvassing board. It was, 
therefore, useless for one party to offer to prove that fraud had been prac- 
ticed at the election or in preparing the returns, and for the other to offer 
proof that violence had been committed during the campaign, for neither 
Congress nor the Commission had any authority to sit in judgment on 
either accusation. The Commission advised Congress to count the elec- 
toral votes from Florida and Louisiana for Hayes, probably because they 
had the earmarks of regularity, and not because the presidential electors 
who cast those votes had obtained a right to do so by anything that could 
be called a legal or honest election. 

The case of South Carolina may be disposed of briefly. It was not 
claimed by anybody that the votes of the Tilden electors from that State 
should be counted. It was insisted that the votes of the Hayes electors 
should be rejected, for the reason that a republican form of government 
did not exist in South Carolina in 1876, but that a military despotism 
existed, supported by the Federal army and a large number of marshals 
appointed by the Federal Court. The Commission, however, held that the 
objection to the Hayes electors was unfounded, because South Carolina 
was represented in Congress and had the form of a republican govern- 
ment, and as that was all the Constitution guaranteed the substance was 
immaterial. 

Looking backward through the lifetime of a generation those most 
competent to pass judgment on the subject agree that the decision by 
the Electoral Commission of the principal and controlling question was 
sound. That question was whether Congress had power to go behind the 
election returns of a State in legal form and adjudicate the merits of a 
controversy between rival presidential electors. Having decided that Con- 
gress had no such power, of course the Commission could not assume to 
exercise it. If the Commission could have been and had been authorized 
by Congress to act as a Court having jurisdiction on quo warranto or in 
equity it might have been proper to decide that the votes of Florida, 
Louisiana, and probably of South Carolina, should be rejected. That 
would have had the effect, it is true, of electing Tilden, unless, by an en- 
largement of the application of the doctrine that fraud vitiates everything 
it touches, it should have seemed proper to hold that fraud in the election 
of presidential electors in any State, which appears to determine the elec- 
tion of a President, nullifies the entire election throughout the country. 
That position, however, was never taken by any person who partici- 
pated in the discussion of the questions involved. But if that view 
had prevailed the result still would have been the same, because in the 
event of no election by the presidential electors chosen by the people the 
House of Representatives undoubtedly would have chosen Tilden. 

Counsel for the Tilden electors asserting again and again that fraud 
vitiates everything it touches insisted that if the Commission would not 
advise Congress to count the disputed votes of the Tilden electors they 
should at least reject the disputed votes for Hayes. They also reminded 
the Commission that the electoral vote of Louisiana had been rejected by 
a Republican Congress four years before, and that Congress had declared 
early in 1865 that it would not count any electoral vote that might be sent 
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to the President of the Senate by the States then in rebellion. The Elec- 
toral Commission, however, refused to hear evidence of the fraudulent 
conduct of the State canvassing boards, although for the purpose of the 
argument on the question of its admission it was assumed that the charges 
of fraud were true. It is obvious that if the Commission had decided 
to investigate the charges of fraud in pursuance of the offer of proof, 
a large part, if not all, of the presidential term in question would have 
elapsed before the inquiry could have been closed. So it turned out that 
ae was elected legally; but whether otherwise rightfully can never be 
nown. 

There are many minor features of this profound dispute that are 
still interesting, such as the litigation and legislation in Florida designed 
to change the electoral vote of that State from Hayes to Tilden after it 
had been cast by electors clothed with apparent authority; the curious 
and crafty proceedings in Oregon, condemned by the unanimous vote of 
the Electoral Commission, although the final vote in the Oregon case 
must have troubled the legal conscience of the majority more than any 
other made in the course of their duties. It would be interesting, also, 
to notice the discordant arguments of counsel engaged on the same side 
of the contest, and the inconsistent arguments on the same side, but 
in different cases. It is a pleasure, even in our day, for students of the 
Constitution to read the lucid arguments of Kasson and Merrick, one on 
each side of the controversy; to recall the tumultuous declamation of Car- 
penter, and to observe the skilful effort of O’Connor to obtain a hearing 
on the charge of fraud in Florida. Evarts’s consistent arguments, con- 
taining a few sentences that are difficult to follow and others of rare 
power and eloquence, indicate a confident mastery of the questions in- 
volved. Black’s terrific invective and sarcasm when he realized that Til- 
den’s cause was lost remind the reader of the death struggle of Macbeth. 

It is not the purpose at present to deal with the captivating elements 
of the controversy, but to point out that a grave issue was settled by a 
patriotic effort of the highest order, and that in the proceedings of the 
Electoral Commission a sound doctrine of constitutional law was ex- 
pounded and established. Perhaps the most convincing proof of this i¢ 
the fact that ten years later Congress enacted a law, with the concurrence 
of members of both parties, to provide for the settlement of similar dis- 
putes, so far as Congress could do so; and in that law the judgments of 
the Electoral Commission are clearly approved. The proceedings of the © 
Commission were discredited in the public mind, and its influence impaired 
by the fact that its members on nearly every important question voted in 
favor of the contention of the political party to which they belonged ; 
but all the members of the Commission were afflicted with this weakness 
in about the same degree. In passing judgment on the opinions of the 
commissioners it is but fair to remember that it was easier in their day 
than it is in ours to pardon something to the spirit of partisanship. 
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IS IT POSSIBLE TO REFORM THE PRIMARY ELECTION LAW? 





By Linton SATTERTHWAITE, TRENTON, N. J. 


Former Governor Stokes, in his recent remarks to the women voters, 
placed his finger on one of the weaknesses of our primary system. He 
did not, however, touch upon the fundamental vice of the direct primary 
law. His complaint that candidates are not chosen by the people but are 
self-named is just. He rightly observes that if we are to realize the 
promised benefits of the primary law, some method must be devised by 
which voters acting collectively shall place names of their selection before 
the primaries. It is, indeed, all too true, that in the general waiting for 
candidates to announce themselves, the people have lost the art of self- 
government. For it is one of the essential characteristics of a self- 
governing people that public sentiment, crystallizing through individual 
initiative and discussion, shall designate as candidates men whose charac- 
ter and attainments attest their fitness for the positions for which they 
are named. 

Governor Stokes justly complains that we now have almost an entire 
lack of this self-governing activity. And when he shall succeed in getting 
those who vote in the primaries to meet and select candidates too self- 
respecting to proclaim their own virtues he will have wrought great im- 
provement in the primary system. When, further, he shall establish the 
practice that the candidates, thus selected, refrain from spending money 
in their own behalf, while the groups, who sponsor them, supply all 
needed funds, he will have transformed our direct primary system into, 
what must seem to our practical politicians, dangerously near utopian per- 
fection. 

But when he shall have done all this he will have done little to rescue 
our political life from the blight of degeneracy that has seized upon it as 
the inevitable tendency of the direct primary law. His mind acutely dis- 
cerns one essential fault in the operation of the primary law. He is sen- 
sible of the fact that the method in actual practice is inconsistent with 
the functioning of a free, self-governing people. And he urges that this 
method be supplanted by one more consonant with the principles of dem- 
ocracy. But his vision takes in too narrow a field. Relief from present 
day evils in the manner of selecting public officials, if to be had at all, 
must come from the collective action, not of those voting in the primaries, 
but of the entire electorate. When this aspect of the problem becomes 
impressed upon one’s mind the only logical conclusion is that the direct 
primary law should be reformed by its absolute repeal. 

Such a proposal will appear shocking to those who cling with a 
faith that is touching to the primary law as an instrument of political re- 
form. A reversion to boss-controlled conventions would seem to them 
too horrible to contemplate. And yet there has been a marked, a more or 
less steady, deterioration in our public life since the legalized primary was 
established. Candid students of politics agree on this. To revert to a 
condition, however undesirable in itself, that was better than what we are 
now experiencing, should not be so terrifying. But there is a way of 
escape from the evils of the primary law without returning to the former 
system and it is along the line of genuine electoral reform. 
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The direct primary law should be repealed not merely because it has 
failed to improve the tone of politics, but also because it is without legal 
justification under our constitutional system. 

If there is one fundamental principle of our government it is that 
the sovereign State is composed of sovereign citizens. We may call the 
citizen sovereign because, just as is the case among sovereign States, he 
is legally the equal of every other citizen, no matter what the inequali- 
ties of birth, of fortune, of intelligence or of social power. It follows 
by resistless logic that any election statute which discriminates between 
citizens of divergent political views must be elementally unconstitutional. 
Such is, in fact, our direct primary law. Our highest Courts have, 
it is true, in numerous decisions, treated the law as though its constitu- 
tionality is as unquestioned as that of the Sales Act. Its friends may, 
therefore, claim for it authority, but support for it, in reason, no one can 
give. 

What could be more grotesquely absurd, in a legal sense, than for the 
Legislature to tell free citizens of the State when and how they shall 
meet in State conventions, and who shall be the delegates? Our primary 
law does this absurd thing. What possible justification in a legal or con- 
stitutional sense can there be for an election conducted by public offi- 
cials at public expense, in which only a portion of the citizens holding cer- 
tain political opinions are permitted to take part? Our primary law pre- 
scribes this anomaly. 

Under a system of free government the distinction is vital between 
the voluntary political activities of the citizen, with which, so long as order 
is maintained and violence is not countenanced, the State may not inter- 
fere, and those activities which are subject to the regulating control of 
the State. The former may be carried on by groups as exclusive as taste 
may suggest; the latter must be as all-embracing as the electorate itself. 
For every citizen qualified to vote is constitutionally entitled to approach 
the ballot box—whenever and wherever opened by public authority—the 
equal of every other citizen in opportunity to give expression to his choice 
and thus to assist in the organic expression of public will. This obvious 
right our primary law denies him. f 

Can the State officially know any party or party function? Plainly 
not. It could as well deal officially with the Fundamentalists and Mod- 
ernists parties in the religious world and dictate the time of holding and 
manner of procedure in their denominational conclaves. It must in elec- 
toral as in other matters deal with its citizens as “members” not of a 
“party” but of the State. It is, therefore, fundamentally unjust and 
legally insupportable to provide at public expense a primary “election” at 
which not all citizens may take part. To state this proposition is to 
argue it. 

The case against the direct primary law is far from limited to its 
lack of constitutional warrant. The very feature which stamps it as an 
illegitimate use of legislative power defeats the purpose its advocates 
fondly hoped to accomplish by it. Only “members” of recognized polit- 
ical parties may lawfully vote in the primaries. The already large and 
steadily increasing number of detached voters, commonly classed as “inde- 
pendent,” have no place in them. The primary election is held for a por- 
tion only of the community. Herein lies the secret of the generally rec- 
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ognized decadence of our public life under the workings of the primary 
system. 

The character of our public officials is already determined when the 
nominations in the primaries have been made. Intelligence or patriotism 
thereafter can do nothing to raise the standard above what the primaries 
have turned out. It is clear, therefore, that the selection of those from 
among whom choice will be made at the final poll does more to determine 
the kind of men who shall govern than does the election which follows. 
The men who run the primaries—a small minority though they be—rule 
the State so far as fixing the character of representatives and elected 
officials is concerned. It is not the dictatorship of the proletariat but it 
often is the dictatorship of the bigoted partisan. 

Is there, then, any cause to marvel that politics has not been ele- 
vated but that, on the contrary, has distinctly been lowered in tone under 
the operation of the direct primary? Independent voters it is true have no 
monopoly of intelligence and patriotism. Party members it is equally true 
are not all deficient in these essential qualities of citizenship. But to get 
action of the average intelligence and patriotism of the community we 
must have party men and the independents massed together. The primary 
law, however, segregates the strict partisans from the detached or inde- 
pendent voters. The class of independent voters are on the average far 
better qualified to choose what the character of our rulers shall be than 
are the partisan voters. For it cannot be questioned that partisan bigotry 
and servility, ignorance and intellectual inferiority are all invited by the 
law to participate in the primary. 

We have held up to us the danger of lowered American standards 
by the class of immigrants seeking entrance to our country. All this unde- 
sirable mass will naturally gravitate to the primaries as fast as naturaliza- 
tion papers can be secured. This element tends to neutralize the efforts 
of the intelligently patriotic among party regulars. That increasingly 
large portion of independent, enlightened citizenship which finds irksome 
a professed allegiance to parties with no distinctive principles beyond 
competitive desire for office is on the other hand excluded. 

Thus the primary law, for the purpose of selecting candidates, divides 
the voters into two classes—one, including, together with part of the fit, 
practically all the least fit, to make the selection; the other, largely com- 
posed of those best fitted, who have no part in the selection. Need we 
wonder that the results of this manner of selection are unsatisfactory? 
And, bearing in mind that the numbers of the voters unqualified for this 
most important work are constantly being swelled by accession of immi- 
grants from Europe, virtually all of whom will be enrolled by “leaders” 
in the one party organization or the other, while the number of voters 
detaching themselves from regular party affiliation is as steadily increas- 
ing, is it not as certain as anything political can be that conditions will 
progressively grow worse? 

There is nothing mysterious about the evident moral decline in our 
public life. The real cause was stated long ago when it was written men 
do not gather grapes of thorns or figs of thistles. If we would have 
intelligent and patriotic conduct of government we must permit intelli- 
gence and patriotism to have effective part in choosing those who govern. 
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Civic virtue is not so prevalent that we can afford deliberately to 
exclude any who possess it from functioning as citizens, in public affairs. 
With advancement in popular education it is all too likely that voters 
will, more and more, by reason of their very intelligence, their civic spirit 
and independence of character leading them to take a detached position in 
politics, practically be denied a voice in the so-called direct primaries. But 
ignorance and viciousness may always enter them and lend their weight 
in determining for whom intelligence and virtue shall have a chance to 
vote. Need Governor Stokes be surprised that self-named candidates 
flourish in such a soil? 

It may sound like a paradox, but the conclusion seems inescapable 
that under our primary laws the more general the intelligence and patrio- 
tism among the people the more will ignorance and selfishness be mani- 
fested in government. For these laws make no provision for transmitting 
our entire intelligence and patriotism into governmental action. 

We can thus sum up the utter condemnation of the direct primary 
system as a remedy for boss rule and as a solution of the problem of cor- 
rupt politics. That system, by design, progressively excludes from the 
work of selecting the men from whom our officials are finally to be chosen, 
all independent voters, who, it is to be presumed, are among the best 
equipped for that task. It likewise, by design, progressively turns over the 
function, which is the most important of free government, to the domin- 
ation of those voters who, by reason of party servility and unenlighten- 
ment, are least equipped for the work. Since the output of the primaries 
fixes the standard of officials to be chosen, it becomes perfectly apparent 
why we see so many signs that politics is on the downward grade. 

It is not accidental that the recent action of Congress has called 
forth most disrespectful comment from the leading journals of the coun- 
try. Senators and Representatives were deaf to the warnings of the best 
public sentiment. But their ears were attuned to the average intellectual 
and moral calibre of the primary voters on whom they were dependent 
for their political life. Doubtless they would like the approbation of the 
intelligent, disinterested citizenship, but they well understood that with the _ 
normal functioning of the primaries, that element could neither help to 
save them, if approving, nor destroy them, if condemning, their acts. The 
moral and intellectual standards of legislation in the long run conform 
to the standards of those who select the legislators. This selection, the 
primary law confides to a class to the exclusion of the rest of the com- 
munity. It is no reflection on the many unexceptionally intelligent and 
patriotic men and women in that class to say that, deprived of natural 
association with their peers, their efforts to name men worthy of high 
office are almost certain to be frustrated by the action of their less quali- 
fied but more numerous associates. Selfish, unenlightened partisanship, 
rather than disinterested patriotism, normally prevails. Moreover, knowl- 
edge of the make up of the primary electorate tends to cause men of the 
first rank to refuse to permit their names to be presented at the primaries, 
where they realize their qualities will make but a weak appeal ia competi- 
tion with the self-named candidacies which Governor Stokes so much 
deplores. 

This progress downward, despite occasional pleasing exceptions, will 
continue until we shall summon enough moral courage to throw off the 








SE RS ec ee 
Rane tot pte Se 


on Ke 


| 


Se Os Ae Cee 

















226 ; THE NEW JERSEY LAW JOURNAL 


incubus of the direct primary law. Candid friends-of the system must 
admit that, as an experiment, it has been a disappointment. Instead of an 
aid it has proved an obstacle to reform. It neither gratifies by present 
achievement nor offers hope for the future. An ever-increasing number 
of voters, as they become the better qualified to do the work of the pri- 
maries, will automatically step out of the primary class into the ranks of 
detached voters. This tendency may be deplored, but so long as no vital, 
all-absorbing issue divides practically all the people into two distinct party 
groups, it is inevitable. 

It is by no means necessary to fall back on the old system of unreg- 
ulated primary and convention, though that would be preferable to the 
present system, if for no other reason that it would be consistent with 
fundamental legal principles. Probably under that system the problem of 
the detached or independent voter would be almost as acute as now. 

If we are ever to elevate our politics, if we may hope to lift the tone 
of our public life, it must be by finding some way to permit all our voters, 
including those usually styled “independent,” to join in the selection of 
public officials from the time they are first announced as candidates until 
the closing of the polls. This is a sine qua non of any lasting improve- 
ment in political conditions. Under a system of manhood and woman- 
hood suffrage the only just, the only practical rule is that of an equal vote 
for every voter and no pretence of a public election from which any of the 
public shall be excluded. 

Without touching on the history of the growth and development 
of political parties and the party caucus, convention and primary, it will 
suffice to say that the only real public service of the party primary is to 
prepare the way for the concentration of party votes at the ensuing elec- 
tion. This is a common sense object in order that voters professing a 
common political faith may not, by dividing their efforts, suffer the oppo- 
sition, though less in numbers, to secure the fruits of victory. Any plan 
that will permit this concentration will perform the legitimate function 
of the primary. 

If, in addition to this concentration of the party vote, such a plan 
will give to all the voters of whatever shade of political opinion the oppor- 
tunity to choose from among the announced candidates—all of them— 
as freely as they may now choose on election day between those who have 
successfully run the gauntlet of the primaries we shall have an electoral 
scheme with a rational promise of reform. For it will enable the State 
to mobilize its civic virtue, its intelligence, its moral service, its character 
and independence, now by law divided, to offset its ignorance, its vice, 
its partisan bigotry so generally mobilized under the existing system. 

Such a scheme has been evolved by political thinkers. It is ready 
for our hands whenever we can overcome our inertia and act on the dic- 
tates of political wisdom and common sense. It cannot be explained in 
detail here. It is no longer an experiment. Experience has proved its 
practicability and the “best minds” among students of politics and gov- 
ernment are enthusiastic in its support. It is known as the “Hare system,” 
devised by Robert Hare of England more than half a century ago and 
warmly endorsed by that profound thinker, John Stuart Mill. It has been 
used for years in some of the British possessions. The Irish Parliament 
was elected under it. All the municipal elections in Ireland and the 
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school boards of Scotland have been chosen by this method for several 
years. A strong party in England, with Mr. Asquith in the lead, urge 
its adoption for Parliamentary elections there. The late Lord Bryce was 
its advocate. A few American cities have adopted it, Cleveland being the 
latest to accept it. Its supporters are among the most conspicuous of our 
liberal-minded publicists, among whom we may place President Eliot as 
facilis primus. 

Under the operation of this system primaries would become unneces- 
sary. All the candidates named—of all parties or independent—would 
remain before the voters until the close of the polls. The voter—and in 
this all voters would be equal—would mark on the ballot the order of his 
choice for as many of the candidates as he might desire. The concen- 
tration of the vote would come in the count. The lowest candidates would 
be eliminated successively and the votes would be transferred according 
as the voters should have indicated their alternative choice. 

Party strength would thus automatically be concentrated on one of the 
party representatives, while the independent vote might determine which 
of the party aspirants should be elected. The hope for better government 
would be that the beneficiary of the combined party and independent 
support probably would be of higher qualifications than would be the 
one who could carry the party primary itself. Under the existing system 
the “practical,” “self-named” candidate has a great advantage over the 
ideal non-self-seeking candidate. Under the proposed system the advan- 
tage would be likely to be reversed. With the names of all the candidates 
submitted from the beginning, the entire body of voters, men of lofty 
character and solid worth, should have, at least, an equal chance against 
party subserviency and mediocrity. Any intelligent observer knows that 
ordinarily such is not now the fact. 

Under the plan here urged we might reasonably expect that men the 
best equipped for public service would be willing to go before the entire 
body of their fellow citizens, where worth might appeal to worth, where 
intelligence might show its appreciation of intellect, and character might 
give recognition to its fellow. 

The aim has been to show that not only has the direct primary failed, 
as many of its formerly ardent supporters reluctantly admit, but that, 
being fundamentally wrong, it was foredoomed to failure and never can 
succeed: The obvious solution of the problem that confronts us is to take 
advantage of our popular educational system by giving to our educated 
citizens—not part of them but all of them—a chance in the real selection 
of those entrusted with the conduct of our government. This can be done 
in the manner here pointed out. It must be done in some way if the polit- 
ical descent caused by the direct primary is to be checked. 
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SOME PHASES OF AMERICAN LEGAL EDUCATION.* 





By U. S. AtrorNEY-GENERAL STONE. 


The Centennial anniversary, which we are here assembled to cele- 
brate, gives emphasis to the fact that it was in America that the English 
Common Law first became the subject of University study in a real sense 
and it is here that that study has reached its highest development. No 
chapter in the history of education so stirs the imagination; no educa- 
tional achievement seems more worthy of commendation or more pregnant 
with consequences to the future welfare of our Republic. To have made 
the Common Law the subject of University study in its highest and best 
sense, in a span of a little more than a generation, was an accomplishment, 
but to have given to it a novel and successful method of exposition of legal 
science which has won the enthusiastic approval of the educational world 
at home and abroad, and to have assumed a position of leadership in our 
profession by virtue of their scholarship and their spirit of devotion to 
the highest interests of the profession, are high achievements in which 
American Schools of Law and American Universities may take a just 
pride. 

It is a noteworthy fact that the beginnings of the teaching of the art 
of a profession have always originated in private initiative and enterprise. 
This was true of the exposition of principles of theology from both its 
Greek and medieval sources. Hypocrates, in the oath which he admin- 
istered to his disciples, enjoined them to teach the principles of the art of 
medicine. To this rule Law has proved no exception. Both in England 
and America the first steps toward systematic training in the principles of 
Common Law were the private undertakings of lawyers especially skilled 
and especially interested in its exposition. 

One has not far to seek for the explanation of the universality of 
this rule. The objective in the practice of a profession is always the 
ministration to the spiritual or physical needs of others. Its principles are, 
consequently, something more than mere intellectual abstractions. Nor 
is it ever completely subject to scientific laws, for it has its origin in the 
application of a practical art, not distinguishable in its early history from 
a trade or business. Knowledge of the art is at first acquired and trans- 
mitted through apprenticeship ; later, its accumulated learning is expound- 
ed by those of its devotees especially fitted for the task by knowledge of its 
principles and by skill in its exposition. Ultimately, when it rises to the 
full dignity of a learned profession, its learning must be subjected to 
analysis and to classification. Its principles must be stated and restated, 
and its underlying causes sought out and appraised, by those processes of 
analysis and exposition which can be successfully carried on only in the 
University. 

There is a theory of history that human progress, which is the real 
subject of history, moves in cycles, in which each cycle progresses from its 
beginnings in the more primitive type of civilization to its conclusion in a 
more complex and higher type of social development, but that each succes- 
sive cycle moves swiftly, and, consequently, in a shorter space of time, to 
its conclusion. However disputable this may be in the field of general 


*Address at Yale University on June 18, 1924. 
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history, the theory finds verification in the record of the development of 
legal science. From the primitive beginnings of Roman law—from its 
apprenticeship stage to the time of its exposition as a learned art in the 
medieval Universities—spans nearly two thousand years, and it required 
some seven centuries more to develop in the art of its exposition a tech- 
nique and resourcefulness comparable to that which to-day obtains in the 
teaching of the English Common Law in at least a half-dozen American 
Universities. The corresponding transition in methods of study of the 
English Common Law may be traced from its beginnings in the Twelfth 
century to the first serious attempt to carry on instruction in law in public 
institutions of learning in both England and in America in the last of the 
Eighteenth century—a period of some six hundred years. 

The still later period—which may be referred to as that of “the In- 
tensive development” of the methods and processes of the University 
study of the Common Law, corresponding to the period which reaches 
from the beginnings of the study of Roman law at Bologna to the in- 
tensive study and criticism of that system in France and Germany in the 
Nineteenth century—has begun and came to its present high estate within 
the lifetime of many here present. 

Until some fifty years or less ago, when there dawned what I like to 
think of as the Golden Age of legal education in America, its story was 
one of vague aspirations and crude beginnings. 

To Ezra Stiles, President of Yale College, belongs the honor of first 
proposing the establishment of a professorship of law at an American 
seat of learning. In 1777 he drafted a plan for a University course of lec- 
tures in law and in medicine. His plan, so far as instruction in law was 
concerned, did not come to fruition until forty-seven years later, when 
Yale carried into practical operation a plan, not for the delivery of lec- 
tures on law in dilatante fashion, such as had characterized previous at- 
tempts, but for the establishment of a course of instruction intended to 
prepare prospective members of the Bar for the practice of their profes- 
sion. In the meantime, however, professorships in law, somewhat evanes- 
cent in character, had been proposed at numerous institutions of learning, 
and had been actually established at William and Mary College, at Co- 
lumbia College, when James Kent was called to a professorship, at Prince- 
ton, at the College of Philadelphia (later the University of Pennsylvania), 
at Middlebury, and at Transilvania. 

The instruction given in these professorships bore little relation to the 
practical aims and needs of those seeking to enter the profession, and the 
time had not yet come for the penetrating analysis and reconstruction of 
legal doctrine which was to be the great work of the University schools 
of law of our own day, so that these early experiments failed for want 
of students and of popular support. 

The first American institution which could be fairly described as a 
school for the training of lawyers was the private enterprise of Judge 
Tappan Reeves, who established his school at Litchfield, Connecticut, in 
1784. This, and numerous other similar enterprises which thrived during 
the first years of the Nineteenth century, marked the transition from the 
stage of apprenticeship to the beginnings of University law study. 

Harvard took the first step toward the founding of a school of law in 
1817, a step, however, which was not effective in a real sense, until Judge 
Story was called to the Dana professorship of law in that institution in 
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1830. In the meantime, in 1824, Yale College took over, as a department 
of the college, the private law school conducted by Seth P. Staples in New 
Haven. Thus began the long and honorable career of the Yale School of 
Law, the first century of whose existence and public service comes to a 
close during the present year. 

That service has been marked by an elevated sense of duty to the 
profession, by a steadfast maintenance and steady improvement of its 
standards and an active participation and capable leadership in the move- 
ment which, in our own day, is making our leading law schools in the 
United States, in the truest and best sense, University schools of law. 

During the earlier and major part of the century just passed, Ameri- 
can law schools treated somewhat lightly their University connections. 
They were the legitimate successors of the apprenticeship system of in- 
struction in law. Their aspirations did not extend beyond the training of 
acceptable lawyers in the rudiments of their profession, so that they might 
pass their Bar examinations and begin the practice of their profession. 
Rarely did their instructors take up legal research and investigation as a 
career. Often this work as teacher was a mere incident to the career of 
the practicing lawyer or the Judge, or a reward bestowed upon the latter 
when he retired from judicial labors to enjoy his ease with dignity. 

To bring the study of law into its proper relation to the great enter- 
prise of learning which it is the function of the University to promote 
and to make it worthy of the great task of systematic analysis and the 
reconstruction of the Common Law which awaited it, it was needful that 
there should come a new and larger conception of the function of legal 
education ; a conception which embraced not merely a rule of thumb ac- 
quaintance with settled legal rules and doctrines for the use of the practi- 
tioner, but which aspired to bring to the service of mankind a more pro- 
found knowledge of legal principles and their more perfect adjustment to 
social and economic needs. 

It was needful, too, if that conception was to be realized, that there 
should be at least a generation of preliminary study of the vast accumula- 
tion of precedent which constitutes the repository in which the legal learn- 
ing of the last seven centuries has been stored, to the end that the doc- 
trines of the Common Law might be stated with exactness and precision ; 
that their origin and history might be traced; that the anomalies of the 
law might be segregated, their boundaries accurately defined, and some 
indication given of those particulars in which the Common Law lacks 
harmony and system. 

It is now a full half-century since it began to be evident that this new 
conception of law study was to be a dominant factor in guiding the 
pregress of legal education in the United States. Whether its rise was 
due to the vision and faith of particular individuals, or whether the time 
had come when social and economic forces conspired to expand our views 
of law and its functions, and thus to impel us to renewed endeavors to 
solve its problems, just as the revival of commerce and industry led to the 
revival of the study of the Roman law, need not now be inquired. ‘That 
that conception was formed, and that it has been the impelling and in- 
spiring motive in the leading law schools of the country, steadily increas- 
ing in power for a generation, are significant facts. 

During that fifty years we have been engaged in what I have already 
referred to as a preliminary study of the Common Law. The Common 
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Law is preéminently a system of case law, whose doctrines have been 
generated, in each instance, by the facts established in some particular 
litigation, and again moulded and expanded, step by step, by the creative 
force of the facts established in other litigations. It is a law, each rule 
and precept of which has been generated by the clash of actual con- 
troversy, and by reason of the very nature of its origin and the method of 
its creation it is endowed with an extraordinary vitality, and it possesses, 
beyond all other systems, the advantages of flexibility and adaptability. 
But any system of law whose rules are always created ad hoc must, at its 
best, lack form and symmetry. Its development is not systematic; its 
precedents, because of the very method of their creation, sometime lack 
the foundation of scientific and philosophical generalization on which all 
systems of law must ultimately rest, if they are to endure and do their 
appointed work. Its concepts, too, often lack precision and definition, and 
consequently they are not invariably used with certainty and precision, 
and the terminology with which they are expressed tends to become un- 
certain in its meaning and variable in its use. 

This period of preliminary study had, therefore, necessarily had, to 
be devoted to an analysis of our law as case law, and to an investigation 
of its historical origins. We have penetrated the jungle of judicial de- 
cisions, tracing the pathways of principle, defining and seeking the ex- 
planation of the anomalous, and endeavoring, perhaps without entire suc- 
cess, to classify so much of the law as conforms to principle. The process 
has been one mainly of defining and systematizing our knowledge of our 
law as it is, in clearing away non-essentials, so as to disclose its underlying 
philosophy and of noting the methods and processes by which the law has 
been built up. 

To all this pioneer work of legal education this school has made 
worthy contribution. In recent years, too, its scholarship has rendered a 
peculiar and notable service in pointing out the need of a more precise 
definition and use of fundamental legal concepts in legal analysis, and in 
the statement of legal doctrine. This was a necessary step if we are to 
rear upon the foundation which has been laid the perfect structure of the_ 
Common Law. In thus challenging traditional modes of legal thought and 
expression you have given a new stimulus to legal thinking; you have 
directed attention to our habitual laxity in the choice and use of legal 
terms, which encourage, if they do not always conceal, loose thinking. 
In so doing you have exhibited a spirit of scientific disinterestedness and 
of devotion to the fundamental principles of scholarship which are worthy 
of the best traditions of the University and of our profession. 

Having come now to the point in the development of legal education 
when we are apparently at the conclusion of what may be referred to as 
“The Period of Survey” of the materials of the Common Law, is it pos- 
sible for us, looking to the future, to discern how the fruits of that in- 
vestigation may be used, and then to suggest what the immediate problems 
of legal education may be? 

It was, perhaps, inevitable, in view of the professional and educa- 
tional experience through which we have passed, that the traditional at- 
titude of our profession toward the law should be that it is a body of tech- 
nical doctrine, more or less detached from the social forces which have 
called it into being ; to be studied and used in practice much as one studies 
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and uses the rules of a game. In short we have failed to recognize as 
clearly as we might that law, in the final analysis, is a method of social 
control intimately related to those social functions which are the subject- 
matter of economics and social sciences generally. 

The Common Law is technically more highly developed than any 
other system of law, and the law teacher of the last generation, as he 
engaged in the task of analyzing our case law, not unnaturally directed 
his energies principally towards the exposition of the law in its more tech- 
nical aspects. It is not surprising, therefore, that teachers of law, as well 
as practicing lawyers, in their effort to master the intricacies of the Com- 
mon Law, should have become so absorbed in the study and exposition 
of its technique as to have lost sight of its social function, and to regard 
it as a body of learning quite distinct from those social forces which cre- 
ated it, much as the scientist regards the body of natural law which he 
investigates as something distinct and apart from social organization and 
development. 

We have now come to that point in our legal thinking when we have 
a clearer understanding of this relationship, and the necessity is becom- 
ing apparent of embracing, within the field of law study, an investigation 
of those causal elements in legal science which are fundamental to the 
development of its technical doctrine. 

Our most distinguished and capable teachers of law now recognize 
that we can no longer deal with law as though it were a hermetically sealed 
compartment of social science to be explored and its principles formulated 
without reference to those social and economic forces which call law into 
existence, and from which law must derive its form and substance if it 
is to serve adequately its purpose. Our problem, then, is building on this 
solid foundation of knowledge of the history and technical organization of 
the Common Law which the last generation has given us, to come to a 
clearer and more accurate understanding of the relation of law to these 
social functions which it endeavors to regulate and control, and this must 
be accomplished by the study of the technical rules of law, as tools or 
devices placed in the hands of the lawyer, as the means of effecting that 
control. 

This approach to the study of the Common Law involves, to some 
extent, the revision of the law curriculum in such a manner as to throw 
greater emphasis upon the codrdination which the study of law from the 
aspect of social function, brings about in the choice and use of technical 
legal doctrines—the tools of our profession, which in the formulation of 
law school curricula we have hitherto, too often, treated as being more or 
less unrelated. 

Even more does it require in the teaching of law and in the formula- 
tion of its i a ng in legislation, in judicial decisions and in the re- 
statement of the law, which is the great task now undertaken by our Bar 


and by the law teaching profession, that we bring to bear on the actual 
exposition and judicial declaration of technical legal doctrine a well- 
grounded knowledge of the social and economic phenomena of our times. 

By far the greater proportion of our law relates to the institution of 
private property. Our dealings with property, which we accomplish 
through the aid of its legal incidents of ownership, alienability and control 
by contract, constitute the subject-matter of the economics of modern 
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business. The legal incidents of personality and family relationships, 
deep-rooted in social institutions, constitute, for all practical purposes, 
the balance of our law. We cannot, therefore, proceed far with the in- 
vestigation of any legal rule, nor can we, in the development of law, relate 
logic and history to the requirements of social utility without dependence 
upon well-organized knowledge of social institutions and of the methods 
of their functioning. 

Whether the requisite acquintance with the economics of the modern 
business world and with social institutions is to come from an improved 
and more skillfully directed study of these subjects in American colleges, 
or whether law schools must take the initiative in bringing into closer re- 
lationship with their work, as at present defined, graduate studies in 
economics and social science, is one of the large problems in the field of 
legal education to which no certain solution can yet be offered. But what- 
ever that solution may be, if it is brought about by the scientific spirit and 
scholarly devotion which actuates this school as well as other leading uni- 
versity schools of law, the ultimate effect will be to bring our law closer 
to the realization of its true ideals of justice and utility. Moreover, I 
venture to predict that in effecting that solution in that spirit it will be 
found necessary for a considerable period to subject the data of economics 
and of the social science to critical examination and analysis comparable 
in extent and in method to the analytical and historical study of law which 
has been made in the last generation. Upon the basis of such a study of 
social phenomena, which I believe is yet to be made, we may hope to 
correlate the technique of law with our social economic and business in- 
stitutions both in practice and in the law school in a manner which has 
not hitherto been possible. 

The perfection of a system of substantive law does not bring with it, 
as a necessary incident, its wise or efficient administration. Substantive 
rules of law, however ideal in substance or in form, are not self-executing. 
Satisfactory law enforcement involves not alone the enactment of the law 
to be enforced. It involves the creation of an adequate machinery for en- 
forcement and a procedure adapted to the translation of law at rest into 
law in action. It is idle for us to restate law, to create new laws by legis- 
lative action, if we do not set up adequate machinery for its enforcement ; 
if we do not devise methods for securing the regular and constant func- 
tioning of that machinery, and if the laws which we do enact, however 
ideal in the realm of morals and in legal theory, cannot be adapted or 
adjusted to the available machinery of enforcement. We have been so 
absorbed in the great work of investigating what may be called “static 
law” that we have neglected the problems of the law in action. We have 
not been sufficiently concerned with the relation of the rules of right and 
duty which constitute our substantive law to the methods of making them 
effective in controlling human action, nor have we realized how fruitful 
a field of study it presents. 

We hear it said on every side that our system of enforcing law is 
breaking down; that through lax methods of administration of the law 
there is a failure of law enforcement and a growing lack of respect for 
law. That the execution of our laws depends in the first instance on the 
vigor and fidelity of public officials and upon the psychology and temper 
of the people is undoubtedly true, but it is not the whole truth. It is like- 
wise true that it depends in a large measure on the organization of law- 
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enforcement machinery ; on the adaptability to it, on the one hand, of the 
law to be enforced, and, on the other hand, on its adaptability and that 
of the machinery of enforcement to the popular psychology. We cannot 
go on indefinitely with the creation of new laws leaving to chance or to the 
cumbersome machinery of an outgrown administrative system the hazard 
of their enforcement. Here is a wide and untilled field for study and for 
investigation, testing to the fullest extent of our powers of observation 
and calling for the exercise of all the resources of scholarship. 

The extension of the functions of government into new fields of 
activity has developed enormously our administrative machinery, and has 
brought about the adoption of administrative devices in law enforcement 
which have been steadily encroaching upon individual liberty in the sup- 
posed interest of celerity and efficiency of law enforcement. That with 
the increasing complexity of government and its increasing contacts with 
the private citizen the ancient methods of securing the legal rights of the 
Government by litigation in open court cannot be adhered to in all cases 
must be recognized, but it must be remembered also that one of the pre- 
cious legal inheritances from Eighteenth century England was the funda- 
mental notions of personal right and liberty which then colored all our 
legal thinking and which found expression in our Bill of Rights and in 
the first ten Amendments of the Constitution. That idea of personal lib- 
erty under law so nobly conceived and so dearly won must not be lightly 
surrendered in our zeal to secure effective administration at the expense 
of private right and of the independence of the individual. To preserve 
the essential principles of individual liberty and to adjust to them a 
necessary and effective administrative system presents today problems of 
law and of Government of the first importance, the proper solution of 
which should be of the deepest concern to the American people. Those 
problems cannot be solved in the field of politics and legislation alone. 
They must have brought to bear upon them by our University Schools of 
Law and Political Science the same thoroughgoing research, the same 
analysis conceived and carried on in the spirit of science and scholarship 
as have hitherto been devoted to the problems of private law. 

These, then, are the great problems which I conceive must in the near 
future engross the energies and the scholarship of this and other schools 
of law which aspire to lead in the sane and scholarly development of our 
law. They.will continue the work of analysis and research of legal doc- 
trine so nobly begun. By the organization of their curriculums; by the 
emphasis of their teaching ; by the codrdination of their studies of techni- 
cal legal doctrine with studies in Economics and Social Sciences, they will 
bring into closer and more appropriate relationship the technique of the 
law and the functions of organized society. 

We look to them to extend the investigation of law from the study 
of its principles, as statements of rules of right and duty, to those pro- 
cesses by which those rules of law are translated into action, and by which 
law is made effective in the control of human action, to the end that the 
administration of law may keep pace with our ever-expanding facility in 
the creation of it. We look to them by the methods of science, by the 
force of scholarly and disinterested leadership, to point the way for the 
accommodation of our administrative system to the vital necessity of pre- 
serving in our legal system the fundamentals of personal liberty. 























ORIGIN OF THE COUNTIES IN NEW JERSEY 235 


No nation can long endure, nor will it long deserve to endure, if it 
does not make its first concern the enactment of wise and just laws and 
strive for their honest and efficient administration. No nation can feel 
that concern whose people do not love justice and have faith in and respect 
for its institution for the administration of justice. It is for our profes- 
sion and for our Schools of Law, which more and more voice the aspira- 
tions of our profession, to inspire that love and respect and to strengthen 
that faith. It is for our Schools of Law to bring to the support and en- 
couragement of popular sentiment for the observance of law and justice 
and of the due and orderly administration of law the benefits of an enlight- 
ened scholarship, the aid and guidance of science and zeal for the truth. 





ORIGIN OF THE COUNTIES IN NEW JERSEY. 





By Dr. Cartos E. Goprrey, Director, Pustic Recorp OFFICE, 
TRENTON, N. J. 


The Editor of the Journat desired to know from the Public Record 
Office when and how the several counties in New Jersey were originally 
erected. This interesting question, in connection with the origin of their 
political sub-divisions, became fundamental and necessary for the Public 
Record Office to inquire into in order that it might be informed when the 
public records in these various municipalities should commence. So far 
as the counties were concerned the proposition was quite simple for the 
reason that, with two exceptions, they were all regularly incorporated by 
legislative authority, however primitive the initial process might have been. 

On November 13, 1675, the General Assembly in East New Jersey 
established the counties of Bergen, Essex, Middlesex and Monmouth. 
These were the first counties to be organized in the Province of New Jer- 
sey. It has been suggested that this formation of the counties was simply 
for Court purposes, for the principal reason that they were without the 
office of a High Sheriff. While this Act did not specifically provide for 
sheriffs, it did stipulate that the duties of this office, as we understand 
them, were to be performed by what was designated in the table of fees as 
“County Marshalls.” The office of High Sheriff was first provided for 
the counties in East Jersey by the enactment passed March 3, 1683. Four 
days later—March 7, 1683—these particular counties were re-incorporated 
by the General Assembly “for the better governing and settling Courts in 
the same.” The mute but well-preserved records of Monmouth county 
from 1675 to 1683 and later, to be found in the Clerk’s Office at Freehold, 
bear abundant evidence that these counties were originally organized in 
the year 1675 instead of 1683. In this conclusion my judgment has re- 
ceived the approval of the Hon. Edward Q. Keasbey, who has given so 
much of his valuable time in the preparation of “The Courts and Lawyers 
of New Jersey” and other legal publications relating to his native State. 

Incidentally it seems strange that all writers and compilers refer to the 
second incorporation of the four original counties of East Jersey as hav- 
ing occurred in the year 1682, instead of 1683. This error is predicated 
upon the record stated in Leaming & Spicer’s “Grants and Concessions,” 
without regard to the old calendar of time. If one will refer to the 
Journal of the Governor and Council, published in the 13th volume of the 
“New Jersey Archives” at page 18, it will be seen that the correct date 
should be 1683. 
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The next counties to be created were those of Burlington and Salem, 
in the Province of West New Jersey. Their organization was effected 
March 25, 1681, by direction of the Commissioners under authority of 
the Concessions. This was eight months before the establishment of the 
first Provincial Assembly. The genuineness of this assertion is based up- 
on the original minutes of the Burlington Court, now in the possession 
of the Public Record Office. 

Gloucester was the next county to be established. Until the Fall of 
1922, it had been claimed by all historians that this county was arbitrarily 
erected by the will of its inhabitants through a Constitution which they 
proclaimed on the 28th day of May in the year 1686, and which also pro- 
vided “full powers of legislation.” The fallacy of this claim I exposed in 
the November issue of the JouRNAL in 1922. This statement was based 
upon my discovery in the office of the Secretary of State of the original 
minutes of the West New Jersey Assembly for 1686, which had been 
omitted from Leaming & Spicer’s “Grants and Concessions.” These min- 
utes for May 15, 1686, gave the inhabitants of the 3d and 4th Tenths per- 
mission to establish a “Court,” whereof William Warner was appointed 
Sheriff and John Reading the Clerk. The original minutes of the Glou- 
cester County Court show that by this legislative authority the county was 
organized on May 28, 1686. 

The 8th county to be incorporated by the General Assembly was 
Somerset, erected May 22, 1688. This was chronologically followed by 
the incorporation of the counties of Cape May, November 12, 1692; Hun- 
terdon, March 11, 1714; Morris, March 15, 1739; Cumberland, January 
19, 1748; Sussex, June 8, 1753; and Warren, November 27, 1824. 

Atlantic and Passaic were twin counties in order, and were estab- 
lished February 7, 1837. Mercer was the 17th county, having been erected 
on Washington’s birthday in 1838; and was likewise followed by the in- 
corporation of Hudson county on Washington’s birthday in 1840; Camden 
county on March 13, 1844; Ocean county on February 15, 1850; and finally 
by Union county on the 19th of March in 1857. 





THE 1924 INCOME TAX AND RULES. 





Information of importance to taxpayers under the Revenue law of 
1924 is contained in a circular issued late in June by the Commissioner 
of Internal Revenue. It explains the changes in exemptions for married 
persons, outlines the rates of surtax, includes a definition of the term 
“earned income” as used in the law, and embodies generally a good deal 
of useful data. The circular says: 

“Returns under the 1924 Act are required of every single person 
whose net income for 1924 was $1,000 or more, or whose gross income 
was $5,000 or more, and of every married person whose net income was 
$2,500 or more, or whose gross income was $5,000 or more. Under the 
1921 Act returns were required of married persons whose net income 
was $2,000 or more. 

“The 1924 Act provides that if a married couple has an aggregate 
net income of $2,500 or an aggregate gross income of $5,000, each shall 
make a return, or the income of each shall be included in a single joint re- 
turn, in which case the tax shall be computed on the aggregate net income. 
Married persons not living together, such as divorcees or persons sepa- 
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rated by mutual consent, are classed as single persons, as are widows and 
widowers. 

“There is no change in the exemption for single persons, which is 
$1,000. Married persons, living together, and heads of families are al- 
lowed an exemption of $2,500, regardless of the amount of net income. 
Under the 1921 Act the exemption for married persons and heads of fami- 
lies was $2,500 if the net income was $5,000 or less and $2,000 if the net 
income exceeded $5,000. 

“No change is made in the provision allowing a taxpayer, in addi- 
tion to his personal exemption, a credit of $400 for each dependent if such 
dependent is under 18 years of age or incapable of self-support because 
mentally or physically defective. This $400 credit is not allowed for the 
husband or wife of a taxpayer, though one may be totally dependent upon 
the other. 

“Formerly, a taxpayer’s status on the last day of the taxable year 
determined the amount of his exemptions. If, the return having been 
made on a calendar year basis, he was married on Dec. 31, he was allowed 
the exemption granted a married person for the full year ($2,000 to 
$2,500, according to the amount of net income), though the ceremony may 
have been performed on that day. A person who became a widow or 
widower during the year and was not remarried on Dec. 31 was allowed 
only a $1,000 exemption granted a single person. If, during the year, the 
head of a family ceased the support in his home of relatives, he was en- 

-titled only to the $1,000 exemption. 

“Under the Revenue Act of 1924, the status of the taxpayer is de- 
termined by apportionment in accordance with the number of months the 
taxpayer was single, married, or the head of a family. For example, a 
taxpayer who married on July 1, 1924, will be entitled to an exemption of 
$1,750. For the first six months of the taxable year he is classed as single, 
entitling him to an exemption of $500—one-half of the $1,000 exemption 
allowed a single person—and for the last six months he is classed as mar- 
ried entitling him to an exemption of $1,250—one half of the exemption 
allowed a married person. In such computations a fractional part of a 
month is disregarded unless it amounts to more than half a month, in 
which case it is considered a full month. 

“These figures are based on the assumption that the return is made on 
the calendar year basis, as most are. 

“The normal tax rates are 2 per cent. on the first $4,000 of net in- 
come in excess of the personal exemption and the credits for dependents, 
etc., 4 per cent. on the next $4,000 and 6 per cent. on the balance. The 
surtax rates range from I per cent. on the net incomes between $10,000 
and $14,000 to 40 per cent. on net incomes in excess of $500,000. Under 
the 1921 act the normal tax rates were 4 per cent. on the first $4,000 of 
net income above the exemptions and credits and 8 per cent. on the re- 
mainder of net income, while the surtax rates ranged from I per cent. on 
the amount of net income between $6,000 and $10,000 to 50 per cent. of 
the amount by which the net income exceeded $200,000.” 

“The Revenue Act of 1924 contains a special provision for reduced 
taxes on ‘earned income,’ which did not appear in previous laws. All net 
income up to $5,000 is deemed to be earned income. On this amount the 
taxpayer is entitled to a credit of 25 per cent. of the amount of the tax. 

For example, a taxpayer, unmarried and with no dependents, whose net in- 
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come for 1924 is $5,000, would pay without this reduction a tax of $80. 
His actual tax is $60. From his net income of $5,000 he is allowed a per- 
sonal exemption of $1,000; the tax of 2 per cent. on the $4,000 of taxable 
income is $80, one-fourth of which, or $20, may be deducted. 

“In no case is the earned net income considered to be in excess of 
$10,000. A taxpayer who receives a salary of $20,000, for example, can 
claim only $10,000 as earned net income. 

“In the case of a married man with no dependents, whose earned net 
income is $7,000 and who has other income of $1,500, a total of $8,500, the 
tax, without the benefit of the 25 per cent. reduction would amount to 
$160—$8,500 less a personal exemption of $2,500, equalling $6,000, on 
which the tax on the first $4,000 at 2 per cent. amounts to $80, and one the 
next $2,000 at 4 per cent. to $80. On the earned net income the tax 
amounts to $100—$7,000 less the exemption of $2,500, equaling $4,500, on 
which the tax on the first, $5,000 at 2 per cent., amounts to $80, and on the 
remaining $500 at 4 per cent., to $20. One-fourth of the tax on earned net 
income, or $25, can be deducted from $160, leaving $135 as the total tax 
payable. 

“On a net income of $12,000 derived by a taxpayer, unmarried and 
with no dependents, entirely from securities, the tax considering the first 
$5,000 to be earned, amounts to $420, computed without the benefit of the 
deduction, it would amount to $440. - 

“Earned income in defined as ‘wages, salaries, professional fees and 
other personal services actually rendered, but does not include that part of 
the compensation derived by the taxpayer for personal services rendered 
by him to a corporation which represents a distribution of earnings or 
profits rather than a reasonable allowance as compensation for personal 
services actually rendered.’ 

“In the case of a taxpayer engaged in a trade or business in which 
both personal services and capital are material income producing factors, 
a reasonable allowance as compensation for personal services actually 
rendered by the taxpayer, not in excess of 20 per cent. of his share of the 
net profits of such trade or business, shall be considered as earned income, 
provided that this allowance does not exceed $10,000. It is provided also 
that in no case shall the 25 per cent. credit on earned income exceed 25 
per cent. of the tax computed in the ordinary manner. The limitation is 
applicable in cases where there is a loss, and the earned net income is 
greater than the taxable net income. 

“The period for filing returns of income for the year 1924—based on 
the calendar year basis—is from Jan. 1 to March 15, 1925.” 





IN RE CUMBERLAND COUNTY GAS CO. 


(Board of Public Utility Commissioners, June 20, 1924.) 
Installation of Meters by Gas Company Without Request of Customer—Responsi- 
bility for Robbery of Meter. 

In the matter of the investigation of the practice of the Cumberland 
Co. Gas Company of installing prepayment meters ; liability to customers 
when prepayment meter is broken and robbed; also question of keeping 
meter in service at residence of William H. Bayley for more than six years 
and question of refund to Mr. Bayley on account of fast registration. 

Mr. Lewis Starr for the Cumberland County Gas. Co. 
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THE BOARD: Under date of March 18th, the complainant, William 
H. Bayley, of Millville, New Jersey, made a complaint to this Board, read- 
ing in part as follows: 

“On the evening of March 5th my wife and I were out spending the 
evening from 7.15 to9.15 P. M. When we got home we found that some- 
body had broken in and . . . broken open the gas meter, which had 
about 25c in. They sent a man out and removed the meter and replaced 
another. Today I received a bill from the Gas Company as follows: 





TO teary OE GU A RUNG 86. 80 sk EE elec FETE IE $0.25 
Po gE PEPE CELESTE OPE TPE OT a re ae 1.00 
re es Ee Pe re rere 2.00 
One new frame for prepayment attachment .................. 1.00 

OE 5 ai. a CSE Fak ASCE TE 0 MECH ae ede eee $4.25 


They removed my meter and put in a slot meter which I earnestly 
protested against, for it was giving entire satisfaction and I do not think 
anyone would have disturbed it. I have not signed any contract for any 
change and do not think I am liable for damages to the gas meter.” 

The Board’s inspector made an investigation of the case, in which he 
found the facts to be substantially as indicated and also found that the 
meter tested with a standard meter prover sealed by the Board’s inspectors 
showed the meter to be 3.1 per cent. fast, and that during the period the 
meter was in service on the premises of the complainant a total of 125,300 
cubic feet of gas had passed through it, and that the Company’s records in- 
dicated that the total payment of $194.52 had been received for the gas so 
used. The Board’s inspector recommended a refund of $5.85. 

Testimony submitted on behalf of the Company indicated that the 
meter in question was installed in 1916 and that it has not been removed 
for test since 1916 in accordance with the Board’s rule requiring a test 
every six years. 

The practice of the Company is to require the installation of prepay- 
ment meters for all customers except where there is an automatic heat- 
ing device or in public buildings. The manager of the Company claimed 
that the use of the prepayment meters resulted in an economy of over 
$15,000 a year by reason of the fact that the bills do not have to be ren- 
dered to customers having prepayment meters. 

The usual gas meter registers, by means of dials, the quantity of 
gas which is passed through same. Bills corresponding to the gas used 
for a given period are rendered the customers and payment is made either 
to the collectors or at the Company’s office. A prepayment meter has an 
attachment connected to the shaft of a regular meter and, by means of 
this attachment, the insertion of a twenty-five cent coin will permit a 
customer to use that amount of gas at the rate for which the meter may 
be set. This attachment costs about four dollars. It is apparent, there- 
fore, that the prepayment attachment is simply a mechanical collector. 
If the customer requests such a mechanical collector he must assume the 
risks and losses incident to such mechanical collection, including damage 
or loss by robbery. If, on the other hand, this form of collection is im- 
posed upon the consumer by the Company against the will of the con- 
sumer, the Company should in such case assume the risk of its own me- 
chanical collecting equipment, except in cases when the damage or loss is 
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due to some act or negligence of the customer. In the instant case the 
Board finds that the prepayment meter was installed against the com- 
plainant’s protest. 

In the opinion of the Board the Company should assume the responsi- 
bility of its action and suffer the loss due to the robbery, which would not 
have taken place had an ordinary meter been furnished the complainant. 

The manager of the Company seeks to justify this rule on the ground 
that it saves the Company over $15,000 a year by reason of the fact that 
bills are not rendered to customers, but he does not submit proof that such 
economy will be effected. The annual reports filed with this Board by the 
Cumberland County Gas Company and the Millville Electric Light Com- 
pany show that they are operated by the same management and the ac- 
counting for these two utilities is done in the same office. Investigation 
of the annual reports covering operations of these two utilities for the 
year 1923 reveals the fact that the Commercial Office Administration Ex- 
pense of the Cumberland County Gas Company for the year 1923 was 
$9,375 and that the average number of meters in service during the year 
was 8,070. This shows an average expense of $1.16 per meter, of which 
only about two per cent. are regular meters requiring billing. On the 
other hand, the Millville Electric Light Company’s annual report indicated 
that it spent $2,208 for the Commercial Office Administration Expense 
for 1,316 customers, the average for the year 1923 being $1.68 per meter. 
The consumption through these meters requires billing and collecting. 
This shows that the Electric Company, with approximately one-sixth of 
the customers of the Cumberland County Gas Company, had a Commercial 
Expense of but fifty-two cents a meter more, including costs of billing 
and collecting. This, in a larger Electric Company having the number of 
customers of the Cumberland County Gas Company, might reasonably be 
expected to be somewhat reduced. 

A prepayment meter consists of a regular gas meter to which is at- 
tached a prepayment device which measures the proper amount of Fes 
prepaid by the coin placed therein. It costs about four dollars. The 
annual amount required to pay a return on this cost, to provide for the 
cost of annual depreciation and maintenance, and of the more frequent 
changes incident to the use of this kind of meter, exceeds the cost of bill- 
ing above shown (52 cents per meter). 

The manager’s estimate of over $15,000 would indicate an excess cost 
of approximately two dollars per customer, which the facts above re- 
cited do not appear to substantiate in any measure whatsoever. 

Nor does his conclusion agree with the findings of regulatory bodies 
in other jurisdictions. In case 8233, in Rockford Gas Light & Coke Com- 
pany, the Illinois Public Utility Commission states (P. U. R., 1920-E, p. 
471): 

“The relative costs of operating credit and prepayment meters formed 
a matter of considerable controversy in the evidence in this case, the City 
of Rockford insisting that the higher charge of ten cents per thousand 
cubic feet for prepayment meters, authorized by the Commission in its 
order of November, 1918, was not justified by the difference in costs of 
the meters or of their operating. However, evidence shows that the cost 
of a prepayment meter is approximately four dollars greater than a credit 
meter of the same capacity; that the maintenance cost of the prepayment 
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type is higher than for credit meters; that losses by reason of theft form 
an element of expense ; that more bookkeeping is required for the prepay- 
ment type; and that depreciation on the prepayment type is somewhat 
greater than on credit meters. wires 

“In many cases in the past the Commission has authorized rates for 
gas service rendered through prepayment meters that were ten cents per 
thousand cubic feet higher than for credit meters. . . . However, in 
this case, from the evidence it appears desirable to reduce the differential 
to seven cents, and the order hereinafter entered so provides.” 

It is the Board’s opinion that a customer should be permitted upon 
request to have either a prepayment meter or, upon satisfactorily establish- 
ing his credit or by deposit, an ordinary meter, and that the rule of the 
Company requiring that he may have installed only a prepayment meter is 
unjust and unreasonable. 

The testimony of the manager of the Company, as well as the letter 
of the complainant, indicates that this meter was not tested within the six 
years required by the Board’s rules and that the Company is, therefore, in 
default with respect to such rule. The testimony, however, is to the effect 
that the meter was registering correctly at the time of its installation in 
1916 and that it was registering 3.1 per cent. fast at the time of its removal. 
There is no evidence as to when this change in rate of registry took place. 
It is fair to assume that the increase in the rate of registration was pro- 
gressive, and on this theory the average between o and 3.1 per cent. should, 
in the opinion of the Board, be taken as the measure of the excess charge 
to the customer. This related to the $194.52 total collected for gas used 
through this customer’s meter would indicate that the Company should re- 
fund for such overcharge an amount equal to $3.01 to the complainant and 
should cancel the bill for $4.25 for damage and loss entailed by the rob- 
bery. Ifa regular meter has been installed at the request of the customer 
the Board would have arrived at a different conclusion with respect to the 
latter bill. 

The Board therefore finds and determines: 1. That the rule of the 
Company requiring all customers except as hereinabove indicated to use 
only prepayment meters for the service of gas is unjust and unreasonable 
and is hereby disapproved. 2. That the Company should refund the 
amount of $3.01 overcharge by reason of the fast meter. 3. That the 
Company should cancel the bill of $4.25 rendered by it for damage and 
loss due to the robbery of the meter on the premises of the complainant 
under the particular circumstances in this case. 

Upon notice that the Company has not complied with these findings 
an appropriate order will issue. 





ABSTRACTS OF RECENT PUBLIC UTILITIES DECISIONS. 





In re Lehigh & Hudson Railway Co.—On petition for an order 
directing the elimination of two grade crossings, known as the Mill Cross- 
ing and the Bridge Crossing, at the village of Buttzville, in the township 
of White, county of Warren. 

The petition alleges that on the 23rd day of June, 1920, the petitioner 
entered into an agreement with the Board of Chosen Freeholders of the 
County of Warren which provided for a concrete arch bridge over Pequest 
Creek and the tracks of the Railroad Company at or near Buttzville where 
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the existing highway crossed the Railroad Company’s tracks at grade 
which would obviate the necessity of maintaining the two grade crossings 
in question. This agreement contemplated a new road to be built by the 
Freeholders, which would not follow the line of the existing highway 
and also provided for the abandonment of the crossings. Proceedings 
were commenced by the Board of Freeholders for the vacation of the 
portion of the road where said grade crossings are located. These pro- 
ceedings were subsequently abandoned because the Township Committee 
of the township of White would not consent to the vacation of the high- 
way. The petition further alleges that said grade crossings are dangerous 
to public safety. 

An answer to the petition was filed by individual property owners 
and residents of the Township of White, objecting to the elimination of 
said grade crossings. The answer denies that the grade crossings are 
dangerous to public safety, and alleges that the proposed grade crossing 
mentioned in the petition to be located above five hundred feet west of 
the crossings sought to be eliminated would not be sufficient or a safe 
crossing over the tracks of the Railroad. The answer also alleges that 
the agreement between the Board of Freeholders and the Railroad Com- 
pany was made without authority and that the Board of Freeholders 
had no power or authority to vacate said grade crossings in the manner 
required by said agreement. The answer also alleges that the elimination 
of said crossings will work injury to them. On a review of the law and 
facts the Board determined “that the crossings in question should be 
closed to vehicular traffic but may remain open for the convenience of 
pedestrians; that this result may be effected by the erection of posts or 
other proper means and that Mill Road and Bridge Road shall be joined 
south of the Railroad tracks and parallel with the river in accordance 
with blue print plan herewith.” Decision May 22, 1924. Mr. Clifford S. 
Beattie for the Lehigh & Hudson River Railway Company. Mr. Clifford 
E. Cook for the Board of Chosen Freeholders of Warren County. Mr. 
Nicholas Harris for the Township Committee of White Township. Mr. 
William E. Moran, for Charles L. Hunt, and other individuals. Mr. 
George A. Angle, for Thomas Craig. 


In re Erie Rail Road.—In the matter of proceedings for the separa- 
tion of the grades of Park and Union avenues in Rutherford and East 
Rutherford. Conference called on the Board’s own motion, at which the 
Board suggested a plan. The boroughs and Rail Road agreed to a modi- 
fication of an order and a new order was made in pursuance therewith. 
Decision June 10, 1924. Myr. Guy L. Fake and others for the boroughs. 
Mr. D. E. Minard and Mr. R. C. Falconer for Erie Rail Road. 


In re Edward J. Egan.—Application to operate an auto bus on the 
Park and Dodd streets branch of the Newark-Ampere route between New- 
ark and East Orange. Application approved on the usual conditions. De- 
cision June 3, 1924. Mr. William P. Hurley for Petitioner. Mr. Cyrus W. 
Vail for City of East Orange. Mr. George H. Blake for the Objector, 
Public Service Railway Company. 


In re Sea Isle City Electrical Plant—In the matter of failure to com- 
ply with the 14 recommendations made by the Board after the report of 
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its engineer on Dec. 19, 1923. No appearance by the city. An order en- 
tered requiring compliance. Decision June 10, 1924. 


Trigg v. Portaupeck Water Co.—Complaint of a charge for connec- 
tion to its mains. The object of the complaint appeared to be to obtain a 
ruling by the Board as to whether the Water Co., which is not incorpor- 
ated under the Water Act, has no franchise to use the public highways to 
supply service, etc. The Company contended it was “a private corporation 
operating privately in private streets.” The Board: “The case before the 
Board is not of such a nature as to call for a ruling on the status of the 
Company, or the reasonableness of its charges. The complaint is dis- 
missed.” Decision June 10, 1924. Mr. Herbert G. Mason for Complain- 
ant. Mr. Albert G. Thorne for Respondent. 


Oceanport Borough v. Tintern Manor Water Co.—Petition alleging 
that the Borough Council granted the Tintern Manor Water Company 
permission to open Portaupeck Avenue and Comanche Drive for the pur- 
pose of laying water mains; that “thereafter various persons owning land 
along the route of said water main have applied to the Tintern Manor 
Water Company for service from said main and said Water Company has 
refused, and continually refuses, to supply any land owners along the 
route of said main with water or to permit any such land owner to connect 
any pipes with said water main, and said Tintern Manor Water Company 
refuses to accept any application for water services to the land owners ad- 
jacent to the street in which said main is laid.” After an interesting re- 
view of the situation the Board determined: “That the Tintern Manor 
Water Company, in refusing to make or allow connections to the water 
main in the public highway designated as Wolf Hill road, or Portaupeck 
avenue and Comanche Drive, does not furnish adequate and proper ser- 
vice, . . . and that the said Tintern Manor Water Company should 
make, on applications therefor, connections to the said main, subject to 
the rules of the Company applying to connections for other applicants for 
service whose properties are located along highways in which mains of 
the said Company are laid.” Decision June 11, 1924. Mr. Jacob Stein- 
bach, Jr., for Borough of Oceanport. Mr. John W. Slocum for Tintern 
Manor Water Company. Mr. Albert G. Thorne for Portaupeck Water 
Company. Mr. Harry Truax for Morris H. Levine. 


In re Ocean City Water Co.—Application for approval of increased 
rates. The Board reviewed the valuation and description of property, 
operating expenses, etc., and determined that the value of the property, 
including additions, is $650,000, and an increase of rates is justified, but 
not the rates as filed. Rates allowed stated. Decision June 17, 1924. 
Mr. John D. McMullin for Petitioner. Mr. Andrew C. Boswell for Ocean 


City. 
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SOME INTERESTING OUT-OF-STATE DECISIONS. 





ELectric CoMPANIES—Boy CLIMBING TREES. 


A wire carrying about 2,300 volts of electricity ran through the 
branches of a walnut tree in a pasture much frequented by children and 
others. The owners of the pasture permitted its use as a ground for pic- 
nics by people whom they thought would do no injury to the property, and 
did not prohibit boys from gathering walnuts on the property. A boy 
about 12 years of age climbed the tree near the wire to gather walnuts, 
came into contact with the wire, and was injured. In the suit for dam- 
ages, Godfrey against the Kansas City Light & Power Company, decided 
by the Supreme Court of Missouri, and reported in 253 Southwestern Re- 
porter, 233, it was held that the fact that the injured child was trespassing 
on the property of a third person at the time of the injury was no defense, 
and that the defendant was liable. The opinion by Commissioner Small, 
adopted as the opinion of the court, stated: 

“It is also well-established law that electric companies must take no- 
tice of the natural instinct of boys to climb trees—especially trees which 
bear nuts or fruit—and if they string wires through such trees under cir- 
cumstances which may reasonably charge them with notice of the proba- 
bility of boys climbing such trees, and a boy who has climbed a tree to get 
the nuts or fruit, or even to satisfy his childish instinct to climb trees, is 
injured by an uninsulated or dangerous wire, without contributory negli- 
gence, the company must respond in damages. . . . It is true that in 
this case the place where plaintiff was injured was not within the technical 
corporate limits of any municipality ; but it was close both to Kansas City 
and the town of Sugar Creek, and bordered upon Jackson Lithia place, 
which was thickly settled. Said pasture, according to plaintiff’s evidence, 
had for a number of years been a playground for children, and the walnut 
tree, through which defendant ran its deadly uninsulated wires, was in a 
little grove of walnut trees, which for a number of years before plaintiff 
was injured had been climbed by children to secure the coveted walnuts, 
with none to molest or make them afraid. Under the law in this state re- 
quiring the utmost care of electric companies to make and keep their wires 
safe, so as not to unnecessarily destroy human life or limb in the operation 
of their exceedingly dangerous but necessary business, it was the duty of 
defendant, under plaintiff’s evidence, to reasonably have anticipated the 
presence of the plaintiff in the tree in which he was injured, and to pro- 
tect him by properly insulated or isolated wires, and, failing to do so, was 
liable for his injury, unless absolved therefrom by plaintiff’s contributory 
negligence. But we hold that plaintiff was not guilty of such contributory 
negligence as a matter of law.” 


DeEaTH From Post-OperRATIVE SHOCK RESULT OF ACCIDENT. 


On the 16th day of March, 1922, John Kish received an injury from an 
accident arising out of and in the course of his employment. The employ- 
er, National Rolling Mill Company, had knowledge thereof, furnished 
medical treatment, and agreed to pay compensation. It appeared from the 
record that a physician employed by the Rolling Mill Company attended 
Kish after the injury. After a consultation over the case between this 
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physician and another physician and surgeon, the doctors concluded that 
Kish was suffering from a “large stone in the upper bowel of the right 
kidney.” An operation was advised to relieve this condition, which they 
attributed to the injury. 

An operation was performed, but revealed the fact that Kish was not 
suffering from a stone in the kidney, but from something entirely different 
—a condition which the testimony tended to show was in no way caused by 
his injury. Kish did not survive the operation, and the question arose as 
to whether or not his death was the result of the injury received by him. 
The Appellate Court of Indiana, Division No. 1, passed upon the ques- 
tion, and its opinion appears in 139 Northeastern Reporter, 454, as Na- 
tional Rolling Mill Company et al. v. Kish. Judge Enloe, who wrote the 
opinion of the Court, said: 

“Had the deceased survived the said operation, and, had this been a 
hearing upon an application to modify the said award on account of 
‘changed condition,’ an entirely different question would be presented for 
our consideration. But in this case, upon this record, the following facts 
appear without controversy, viz.: That Kish received an injury by acci- 
dent arising out of and in the course of his employment; that he received 
medical attention from a physician employed by appellant employer; that 
a surgical operation was advised by such physician, and also by the 
surgeon employed by appellant employer, as the only means of relieving 
his condition, which he was advised was the result of said accident; that 
Kish consented to have the surgeon of his employer perform said opera- 
tion; that such operation was performed by such surgeon at the expense 
of said employer; that Kish died of post-operative shock, as the result of 
said operation. We see no break in the line of causation. The finding 
of the Industrial Board that the death of Kish was the result of the 
accident sustained by him, as aforesaid, is, to our minds, fully sustained 
by the record.” 


ConTrActT To Stay Out oF CounrtTIES FOR Two YEARS. 


An action for alienation of the affections of plaintiff’s wife was dis- 
missed on condition that defendant should execute a bond to leave the 
county in which the case was tried and an adjoining county for 15 years. 
On breach of this condition, suit was brought on the bond. The defense 
was interposed that the bond was contrary to public policy. In the case of 
McSpadden against Leonard, decided by the Supreme Court of Arkansas, 
and reported in 251 Southwestern Reporter, 694, the contract was held 
valid. The opinion by Chief Justice McCulloch said: 

“The validity of this contract should be determined, we think, by 
analogy to a contract in partial restraint of trade. It is the settled doctrine 
of this Court that such a contract is valid, though it is equally well settled 
that the contract is not valid if it is so extensive in its scope as to amount 
substantially to a total exclusion of one of the contracting parties from 
the pursuit of any trade or avocation. . . . The effect of the decisions 
is, in other words, that such a contract is valid where the restraint is only 
partial as to time and place. Reasoning by analogy, it follows that the 
contract in question is valid because it is limited in those respects. The 
time is limited to 15 years, which is not unreasonable to accomplish the 
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desired ends in completely eradicating the evil effects of the alleged mis- 
conduct of Leonard, and the place from which he is to be excluded during 
that time is limited to two counties. The dismissal of the pending action 
constituted sufficient consideration, and, as before stated, we think the 
agreement on the part of Leonard to absent himself from the county and 
adjoining county for a period of 15 years was not contrary to public 


policy.” 





MISCELLANY 





NEW JERSEY LAWYERS GOING 
TO LONDON. 


The following members of the 
New Jersey Bar are among the hun- 
dreds of lawyers from other States 
who have gone to London to at- 
tend the special Bar meeting there. 
As will be noticed, many of them 
were accompanied by their wives 
and some by other members of the 
family : 

Apgar, W. Holt and Mrs. Holt, 

Trenton. 

Armstrong, Mr. Edward A. and 

Mrs. Armstrong, Newark. 
Beach, Mr. George R., Mrs. Beach 

and children, Jersey City. 
Bilder, Mr. David H., Newark. 
Bleakly, Mr. Edwin G. C. and Mrs. 

Bleakly, Camden. 

Carless, Mr. Henry, Newark. 
Cole, Mr. Clarence L., Atlantic 

City. 

Cole, Mr. Maurice Y., Atlantic 

City. 

Currier, Mr. Richard D., Newark. 
Demarest, Hon. Elmer W., Jersey 

City. 

Dumont, Mr. Wayne and Mrs. Du- 
mont, Paterson. 

English, Mr. Conover, Mrs. Eng- 
lish and children, Newark. 

English, Mr. John K., Mrs. Eng- 
lish, Elizabeth. 

Enright, Mr. John M., Jersey City. 

Haight, Hon. Thomas G., Mrs. 

Haight, Jersey City. 

Higgins, Mr. Frank J., Jersey City. 
Lane, Hon. Merritt and Mrs. Lane, 
Newark. 


McCarter, Hon. Thomas N., New- 
ark. 

McCarter, Mr. Uzal, Newark. 

Newman, Mr. Jacob L., and Mrs. 
Newman, Newark. 

Richards, Mr. Samuel H., Camden. 

Rosenberg, Mr. Maximilian T., 
Mrs. Rosenberg, Jersey City. 

Smith, Mr. Joseph L., Newark. , 

Starr, Mr. Lewis, Mrs. Starr and 
children, Camden. 

Stein, Mr. Leo and Mrs. Stein, 
Newark. 

White, Hon. John J. and Mrs. 
White, Atlantic City. 

Wicoff, Mr. John V. B., with sons, 
Trenton. 

Wolber, Mr. Joseph G. and Mrs. 
Wolber, Newark. 

Wortendyke, Mr. Rynier J., Mrs. 
Wortendyke and daughter, Jer- 
sey City. 





NEW JERSEY STATE BAR ASSO- 
CIATION. 


The annual meeting of the New 
Jersey State Bar Association was 
held at the Chelsea Hotel, Atlantic 
City, on Friday and Saturday, June 
6 and 7 last. There was the usual 
business -meeting on Friday after- 
noon, presided over by Mr. Maxi- 
milian T. Rosenberg, of Jersey 
City, who was elected President the 
preceding year. The usual reports 
and resolutions were presented and 
considered, and officers elected. 


There was a large attendance at 
the dinner in the evening. Presi- 
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dent Rosenberg again presided and 
happily introduced the various 
speakers, who included Attorney- 
General Katzenbach, Chancellor 
Walker, Chief Justice Robert Van 
Moschzisker of the Supreme Court 
of Pennsylvania, Mr. Edward 
James Cattell of Philadelphia, and 
Senator J. Henry Harrison of Es- 
sex county, this State. The Com- 
mittee which arranged for the din- 
ner is to be congratulated upon the 
choice of speakers, and the speak- 
ers deserve thanks for unusually in- 
teresting addresses. 


Elsewhere we give in full two of 
the addresses above mentioned. By 
coincidence that of Senator Harri- 
son dovetailed well with the address 
next day of the retiring President. 
The Senator said, among other 
things : 

“With the growing division of 
society into groups and blocs it has 
become the popular disposition to 
live on the country instead of for it. 

A flood of law is one of the 
prices we pay for our lack of intelli- 
gent interest and participation in 
matters of government and the pub- 
lic blames the lawyers for the legis- 
lative indigestion of the body poli- 
tic. Hasty and ill-considered en- 
actment of laws, at the behest of 
some group with real or imaginary 
power to strike with the ballot, 
causes wonder whether we might 
not better the laws we have, rather 
than fly to others we know not of. 
We are shocked or disgusted when 
we hear of almost 10,000 bills intro- 
duced at a single session of the Fed- 
eral Congress, or almost 1,000 bills 
introduced at a single session of the 


State Legislature, and the people . 


breathe a sigh of relief when we ad- 
journ. They complain that too 
many statutes have been enacted, 
and thank God that so many pro- 
posed laws failed of enactment.” 
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On Saturday morning the annual 
address was delivered by Mr. Ros- 
enberg, followed by that of the 
Chief Justice of Pennsylvania. Both 
these addresses appear elsewhere in 
this JouRNAL. 

The officers elected to serve for 
1924-’25 were: President—W. 
Holt Apgar, of Trenton; Vice- 
Presidents—Albert C. Wall, of Jer- 
sey City, William T. Read, of Cam- 
den, and Michael Dunn, of Pater- 
son; Secretary—LeRoy W. Roder, 
of Bridgeton; Treasurer—Lewis 
Starr, of Camden. Also as Direc- 
tors for three years—First Judicial 
District, J. Forman Sinnickson, of 
Salem; Second Judicial District— 
Norman Grey, of Camden; Third 
Judicial District—William A. Stev- 
ens, of Long Branch. Directors 
from other Districts hold over. 





SOME STATE NOTES. 


Former Judge William H. Mor- 
row, of Belvidere, has been operat- 
ed on in the Howard Eye Hospital, 
New York City, for a cataract in 
the eye. 

Mr. Thomas N. McCarter, Presi- 
dent of the Public Service Corpora- 
tion, sailed recently for Europe to 
attend the World Power Confer- 
ence in London, which opened June 
30. He is to sail for home on July 


23. 

Mr. John P. Dullard has again 
taken his old post as State Librarian 
in Trenton, succeeding Mr. Francis 
E. Croasdale, who had succeeded 
Mr. Dullard. Rotation because of 
politics. Both admirable officials, 
as everybody who knows them con- 
cedes. 

Former Governor and U. S. At- 
torney-General, John W. Griggs, of 
Paterson, was recently operated up- 
on at a hospital. 

Mr. A. Dayton Oliphant, of 
Trenton, former Prosecutor of the 
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Pleas, and prominent in politics, 
was married, on June 14th, to Mrs. 
Marguerite Broughton Batten, 
daughter of John S. Broughton. 
The ceremony took place at Spring 
Lake. 

The assignment of an assistant 
State Attorney-General to handle 
violations of the Motor Vehicle Act, 
particularly of the section relating 
to drunken drivers was requested 
last month (June) in a letter from 
Motor Vehicle Commissioner Wil- 
liam L. Dill to Attorney-General 
Edward L. Katzenbach. 





BOOK NOTICES. 





VIRGINIA STATE Bar ASSOCIATION. 
Proceedings of 34th Annual 
Meeting, 1923. 

Always an interesting work. Be- 
sides the usual proceedings, mem- 
bership, necrology (very lengthy), 
etc., Judge Kelly’s paper on “An 
Inside View of the Work of the 
Virginia Supreme Court” is well 
worthy of close perusal. 


AMERICAN Bar AssociaTION. Re- 
port of the 46th Annual Meeting, 
1923. 

This volume is packed with first- 
class matter on a great variety of 
subjects. No lawyer can afford not 
to read it. The Association is one 
of the great influences for progress 
in this country and is now well sus- 
tained. 





HUMOR OF THE LAW. 





During a session of a Kansas jus- 
tice’s court a negro was summoned 
before the bar to answer his wife’s 
charge of non-support. He was of 
that solemn ‘“‘intellectual” type 
which avidly absorbs every high 
sounding word without absorbing 
its meaning. 

Several cases were ahead of the 
negro’s and many legal phrases 


were uttered in his hearing. Plain- 
ly he was more interested in these 
than in his own predicament. Fin- 
ally his name was called. He arose 
with great dignity and advanced to 
the bar of justice. His wife stood 
in glaring readiness to accuse him. 
The justice began to question him. 

“Ts this woman your wife?” 

“Well judge, youah honoh, suh, 
I'll tell you about dat. You see—” 

“Is she your wife?” 

“Well—no, suh.” 

Following this denial it was 
necessary Sor an officer to inter- 


pose and save the defendant from . 


his accuser. Finally the Amazon- 
ian war cry resolved itself into an 
intelligible protest to the justice. 

“That man’s lyin’. I got a 
s’tif’cate.” 

“How about that ?” demanded the 
justice sternly. She says she has a 
certificate of marriage.” 


“Yes, suh, I ’spects she has. But 
iffen she has here’s how come she’s 
got it? One time I went to a pahty 
at her house. The refreshments 
was cider and may be it had some 
raisins or something like that in it. 
Anyhow, after I took a little of it 
I didn’t cognizance anything I did. 
Iffen I was married I don’t know it, 
but when my brain clouds rolled 
away about two days later that wo- 
man was callin’ me ‘husband.’ ” 


“Then you claim you are not leg- 
ally married to her ?” 

“No, I wouldn’t go so far as to 
claim that, youah honoh, not bein’ 
in full possession of the legal jur- 
isprudence of the case. But this is 
what I do claims,” and he placed 
the index of his right finger against 
the palm of his left hand, imitating 
a lawyer he had observed a few 
minutes before, “this is what I do 
claims: I claims that woman ob- 
tained me under false pretenses.” — 
Kansas City Star. 











